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CURRENT EVENTS. 





Aw Austrian journal has recently made a 
compilation of the number and character of 
‘*trusts’’ existing in the different countries of 
the world. It appears therefrom that Ger- 
many leads in the extent and power of its 
trusts and the United States comes next in 
order, though not far behind. England fol- 
lows though there is included in the list of 
English syndicates many which do not belong 
within the category of trusts proper. We 
learn also that ten trusts have extended their 
operations beyond the territories of the coun- 
tries in which they originated and have thus 
assumed an international character. Trusts 
are found to exist in all European countries 
and in parts of Asia and Japan. Itis evi- 
dent, from the statistics collected by the 
Austrian journal, that the trust question is 
one in which the whole world is interested, 
and that the conditions leading to their for- 
mation, exist toa greater or less degree in 
every part of the world. 

Without reference to the arguments which 
may be urged in favor of or against this 
modern combination of capital, the conviction 
that it is dangerous, is becoming widespread 
and finding expression in the journals of al- 
most every country in which the question is 
agitated. 

At present, public opinion, in this country 
seems to be passive, awaiting the decision 
of the final courts of New York on the case 
indirectly aimed at the sugar trust, recently 
decided adversely to it, by Judge Barrett of 
the Supreme Court. Should that opinion be 
sustained by the Court of Appeals, it will be 
a serious blow to trusts in their present 
shape, and require, at least, a reconstruction 
of their plans. A case however, more di- 
rectly aimed at trusts is one that has not yet 
come prominently before the public. It is a suit 
in the nature of quo warranto by the State of 
New York against what is known as the sugar 
trust claiming that it is exercising the privil- 
eges of a corporation without having been 
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legally incorporated. A similar suit is also 
pending in the courts of Louisiana against 
the cotton seed oil trust. 

Whatever the outcome of this litigation, 
legislation will soon be in order and de- 
manded, by which the advantages of trust 
organizations may be secured while abuses 
are checked and dangerous powers restricted. 


> 





INTELLIGENCE comes from Indiana of the 
enactment of a new ballot law by the legis- 
lature of that State. The bill just passed and 
signed by the Governor seems to be carefully 
drawn and wise in its provisions. It pro- 
vides for the printing and distributing of all 
ballots by the State, for independent nomina- 
tions by means of nomination papers, for an 
absolutely secret ballot and for the use of no 
ballots save those supplied by the State. In 
short it is as complete an application of the 
Australian ballot system as has been formu- 
lated in this country and differs but little 
from the Massachusetts law. This is the first 
State this year to do more than propose en- 
actments, though Missouri is fast shaping 
une, though the New York legislature has been 
long engaged in the consideration of what is 
known as the Saxon bill, and measures de- 
signed to effect improvement in the system of 
voting are before the legislatures of many of 
the States. 

The masses of the people who are not poli- 
ticians and who are concerned about elections 
simply as a means of securing honest and 
efficient government are interested ina re- 
form of the ballot arid should in every way 
impress upon their representatives the im- 
portance of such legislation. 


SSeS eee ee eee ies 


An interesting article on railroad legisla- 
tion is contributed to the North American 
Review for March, by Henry Clews, Esq. 
For a layman he manifests a remarkable 
familiarity with railroad law and appears as 
much at home therein as on the subject of 
railroad securities, which is peculiarly his 
own. We cannot do better than quote the 
following from a long article bristling with 
good points. 

The chief trouble about the railroad legislation that 


we have hitherto had has been its demagogic character. 
The railroads represent, more than anything else, the 
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fabulously-rich capitalists of this country. Every 
railroad company, in fact, is a combination of capital- 
ists, and to every legislative body an object of popular 
attack because of the approbation ofthe large majority 
of voters who are comparatively poor. The incentive 
is very strong, therefore, on the part of so-called states- 
men in State politics, to ingratiate themselves with the 
many by the advocacy of measures which appeal most 
strongly and directly to popular prejudices. The 
theory with people in general, who think anything 
about railroad affairs, but who do not make a special 
or ascientific study of the subject, is that rates for 
passengers and freights should be kept within a range 
so as to return only enough for fixed charges and fair 
interest on bonds. They are taught to believe that 
the stocks of all the railroad companies were never 
paid for by the wealthy original owners, that the 
railroads have been built with the proceeds of the 
bonds, and that the stock is nothing but water. Hence 
they conclude that the earnings should not return 
more than 4 to 5 per cent. on the actual capital in- 
vested. They contend that the legislation by which 
the companies received their charters was largely 
obtained by unfair or fraudulent means. It is pre- 
sumed, however, that legislatures have been reformed 
since most of the charters now in existence were ac- 
quired, and for this reason the present worthy repre- 
sentatives are disposed to take away what was 
improperly granted by their predecessors. A fair 
sample of this species of legislative reform and injus- 
tice has taken place in Iowa of late, and its execution 
is grinding down some of the western properties to a 
non-dividend level, which ultimately throws the rail- 
roads subject to it into the hands of receivers. Some 
people carp at the legal decisions enforcing the laws in 
these cases, as in the recent rulings of Judge Brewer. 
This, of course, arises both from ignorance of the law 
and from want of capacity to distinguish accurately 
between the law itself and the declaration of its exe- 
cution. There are no grounds for the inference that 
Judge Brewer’s decisions have been in any degree 
strained to favor the Granger element. I believe his 
exposition of the law will be found in accordance with 
the spirit of the legislation, if tested by the interpreta- 
tion of the highest tribunal. lt is, therefore, beside 
the question and merely juggling with words and 
phrases, to talk of error of judgment on the part of 
the court in this case. It may also satisfy people who 
are hurt, to have a tangible object like Judge Brewer, 
upon whom they can vent their wrath, since an intan- 
ible object, like a defunct legislature, cannot be 
attacked; it is like trying to clutch the ghostly dagger 
in the play. 

We are pleased to see one, at least, among 
those, doubtless affected unfavorably by 
Judge Brewer’s Iowa decisions, who has the 
frankness and temerity to uphold them and 
who does not resort to the usual custom of 
an unsuccessful litigant viz: go to the near- 


est tavern and swear at the court. 











Unper what circumstances, machinery at- 
tached to the realty will be considered as 
personal property, as against a prior mort- 
gage of the realty,is laid down by the 
Supreme Court of Indiana in Binkley v. 
Forkner 19 N. E. Rep. 753. There a party 
purchased land for the purpose of locating a 


factory. He executed to the vendor notes © 


for part of the purchase money secured by 
mortgage upon the real estate. He, at the 
same time, ordered machinery. While the 
latter was on board the cars, being trans- 
ported to the site of the factory, the pur- 
chaser gave a chattel mortgage for its pur- 
chase price and orally agreed that it should 
be treated as personal property. It was 
thereafter set in a building on the iand pur- 
chased and was actually bolted to the founda- 
tion, etc., on the realty. Itis contended on the 
one hand that notwithstanding the annexation 
of the machinery to the realestate, it retained 
the character of personalty in consequence of 
the prior chattel mortgage and the contem- 
poraneous oral agreement. On the other 
hand it is said that the character of the 
machinery as personal property came to an 
end when it was annexed tothe land and 
that of realty became inevitably fixed upon 
it. The court in sustaining the first propo- 
sition says: 


The question thus presented has been the subject of 
much discussion, and the result deducible from the 
reported cases is notin every r t harmonious, or 
of so definite and precise a character as could be de- 
sired. Very much depends upon the relation which 
the persons between whom the question arises sustain 
towards each other—whether it be that of personal 
representative and heirs of a deceased person, landlord 
and tenant, vendor and vendee, mortgagor and mort- 
gagee, or some other which may give a peculiar char- 
acter to the case. While some rules of general appli- 
cation have been formulated, in the very nature of the 
subject each case must in some degree be controlled 
by the varying circumstances peculiar to it. The 
united application of three requisites is regarded as 
the true criterion of an immovable fixture: (I) Real 
or constructive annexation of the article in question 
to the freehold; (2) appropriation or adaptation: to 
the use or purpose of that part of the realty with 
which it is connected; (3) the intention of the party 
making the annexation to make the articlea permanent 
accession to the freehold. Teaff v. Hewitt, 1 Ohio St. 
530; Potter v. Cromwell, 40 N. Y. 296; Ewell, Fixt. 
21; Tyler, Fixt. 114; McCrea v. Bank, 66 N. Y. 489. 
According to the elementary rule of the common law, 
whatever is annexed to the freehold becomes, in legal 
contemplation, a part of it, and is thereafter subject 
to the same incidents and conditions as the soil itself. 
But the diversity of trade and the developnietit of 
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manufactories required that the strict rules of the 
common law be measurably relaxed, and it may now 
be said that the nature of the articles, and the manner 
in which they are affixed, and the intention of the 
party making the annexation, together with the policy 
of the law, are controlling factors in determining 
whether an article which may or may not be a fixture 
becomes part of the realty by being annexed to the 
freehold. The purpose or intention of the parties, 
the effect and mode of annexation, and the public 
policy in relation thereto, are all to be considered. 
When the parties immediately concerned, by an agree- 
ment between themselves, manifest their purpose that 
the property, although it is annexed to the soil, shall 
retain its character as personalty, then, except as 
against persons whu occupy the relation of innocent 
purchasers without notice, the intention of the parties 
will prevail, unless the property be of such a nature 
that it rily b incorporated into and a 
part of the realty by the act and manner of annexa- 
tion. Taylor v. Watkins, 62 Ind. 511; Yater v. Mullen, 
24 Ind. 277. But when chattels are of such a character 
as to retain their identity and distinctive characteristics 
after the annexation, and do not thereby become an 
essential part of the building, so that the removal of 
the chattels willl not materially injure the building, 
or destroy or unnnecessarily impair the yalue of the 
chattels, a mutual agreement in respect to the manner 
in which tae chattels shall be regarded after annexa- 
tion will have the efiect to preserve the personal 
character of the property between the parties to the 
agreement. Rogers v. Cox, 96 Ind. 157; Price v. 
Malott, 85 Ind. 266; Hendy v. Dinkerhoff, 57 Cal. 3; 
Haven v. Emery, 33 N. H. 66; Ewell, Fixt. 66; Malott 
v. Price, 109 Ind. 22, 9 N. E. Rep. 718. Accordingly, 
the proposition is well sustained that one who pur- 
chases machinery with a view that it shall be annexed 
to or placed in a building of which he is the owner, 
and who executes a chattel mortgage on the property 
so purchased, thereby evinces bis intention that the 
property shall retain its character as personalty, re- 
gardiess of the manner in which it may be annexed to 
the freehold. Eaves v. Estes, 10 Kan. 314; Ford v. 
Cobb. 20 N. Y. 344; Sisson v. Hibbard, 75 N. Y. 542; 
Tifft v. Horton, 53 N. Y. 377; Campbell v. Roddy, 
14 Atl. Rep. 279; Henkle v. Dillon, 17 
Pac. Rep. Except where the rights of  in- 
nocent purchasers are involved, it is the policy 
of the law to upkold such contracts in the in- 
terest of trade. The execution of a chattel mortgage 
by the owner of land, upon machinery which he after- 
wards places in a building thereon, is regarded as an 
unequivocal declaration of his intention that the act of 
annexation shall not change or take away the character 
of the machinery as personalty until the debt secured 
by the mortgage has been fully paid. Tifft v. Horton, 
supra. A provision in a chattel mortgage that upon 
default of payment of the mortgage debt the mort- 
gagee may take possession of the mortgaged chattels, 
and sell the same, if anything beyond the mortgage 
itself was needed, is equivalent to an express agree- 
ment that the property shall continue to be regarded 
as personalty. 








Tue power ofa court of equity to enjoin 
the infringement of an invention before the 
patent has been issued came before the 
United States Circuit Court of Michigan, in 
the case of Rein v. Clayton, 37 Fed. Rep. 
354. There application for a patent had 





been made and was pending in the patent 
office. The court, in denying the injunction 
asked for, says: 

The question has been directly decided in but a 
single case, viz., Butler v. Ball, 28 Fed, Rep. 754; and 
it is upon this case alone that plaintiffs rely for the 
maintenance of this suit. The learned judge, who 
delivered the opinion in this case, does not discuss the 
question upon principle, but cites two authorities as 
settling itin favor of the jurisdiction. The first case 
(Evans v. Weiss, 2 Wash. C. C. 342) was an action at 
law against a person who had made use of plaintiff’s 
invention for some years prior to the passage of a 
special act granting him a patent for such invention, 
and the question was whether he was liable as an in- 
fringer, for using the improvement after he had re- 
ceived notice of the granting of plaintiff’s patent; and 
the court held that he was, notwithstanding a proviso 
in the special act that “no person who shall have used 
the said improvements, or erected the same for use, 
before the issuing of said patent, shall be liable there- 
for.” In delivering the opinion Mr. Justice Washing- 
ton observed “that the right to the patent belongs to 
him who is the first inventor, even before the patent is 
granted; and therefore any person who, knowing that 
another if the first inventor, yet doubting whether 
that other will ever apply for a patent, proceeds to 
construct a machine, of which it may afterwards ap- 
pear he is not the first inventor, acts at his peril, and 
with a full knowledge of the law that, by relation back 
to the first invention, a subsequent patent may cut 
him out of the use of the machine thus erected.” It 
is entirely clear that in saying that the right to the 
patent belongs to the first inventor, even before the 
patent is granted, he refers only to the plaintiff’s 
property in his invention, and his right to a patent 
therefor, and not to his right to enjoin an infringer 
before the patent is issued. The real question was 
whether the defendant, who had purchased the 
patented article before the patent was issued, and was 
then using it, had the right to continue to use it after 
the patent was granted, and it was held that he had 
not. The principle of this case was subsequently 
affirmed by the supreme court in Evans v. Jordan, 9 
Cranch, 199. In the other case, also (Jones v. Sewall, 
6 Fish. Pat. Cas. 343), suit was brought upon letters 
patent, and in opening his opinion Mr. Justice Clifford 
made the incidental remark that inventions lawfully 
secured by letters patent are the property of the in- 
ventors, and as much entitled to legal protection as 
any other species of property. “They are indeed 
property, even before they are patented, and continue 
to be such, even without that protection, until the 
inventor abandons the same to the public, unless he 
suffers the patented product to be in public use or on 
sale, with his consent and allowance, for more than 
two years before he files his application.” He is 
evidently speaking here of the right of an inventor to 
a patent in case he makes his application within two 
years after his device has been made public; and this 
right is a species of property which remains unim- 
paired during the continuance of the two years. But 
there is no intimation here that the inventor may ap- 
ply for an injunction before his right is lawfully 
secured by letters patent; indeed, the intimation is 
the other way. He is evidently speaking of the same 
right of property to which Mr. Justice Hunt alludes 
in Manufacturing Co. v. Vulcanite Co., 13 Blatchf. 375, 
383: “So far as the plaintiff’s own use or manufacture 
is concerned, it needs no act of congress to enable it 
to make, use, and vend the article, and it obtains no 
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such right from congress. The benefit of the patent 
law is that the plaintiff may prevent others from mak- 
ing, using, or vending its invention. To itself, to its 
own right to make, use, or vend, no right or authority 
is added by those statutes.”” We think that neither of 
these cases is authority for the proposition laid down 
in the case of Butler v. Ball. Let us now examine the 
question upon principle. At common law there was 
no special property in an invention, because the policy 
of the law was opposed to this as to.all other monopo- 
lies. Walk. Pat. § 159. Indeed, the inventive genius 
of the English-speaking people did not begin to mani- 
fest itself to any considerable extent before the middle 
of the last century, and it is only within the past sixty 
years that the business of the patent-office has been 
considered of any great importance. Patents for in- 
ventions were at first treated as a royal prerogative, 
and granted as a matter of favor, and never as a legal 
right. They were in fact a branch of that extensive 
system of monopolies which became so odious during 
the reign of Elizabeth ard her successors, the Stuarts. 
In the reign of James I. a statute known as the 
“statute of monopolies’? was passed, declaring all 
monopolies contrary to law, and void, except as to 
patents, not exceeding the grant of fourteen years, to 
authors of new inventions, and some others not mate- 
rial to be noticed here. This was the earliest recogni- 
tion of the right of an inventor to a monopoly of the 
manufacture, sale, and use of his invention. It still 
remained, however, a royal prerogative, which was 
granted or refused at the pleasure of theecrown. This 
statute was followed by others, securing to the inven- 
tor a monopoly, as a matter of right, and providing 
the proper machinery for procuring and enforcing it. 
In this country patents have been recognized as 
existing only by virtue of positive law. The constitu- 
tion of tre United States conferred upon congress the 
power “to promote the progress of science and useful 
art by securing for limited times, to authors and inven- 
tors, the exclusive right to their respective writings 
and discoveries.””’ The adoption of the constitution 
was followed the next year by the first federal statute 
upon the subject, which became the foundation of the 
patent law of this country. That the right of an in- 
ventor to a monopoly is purely a feature of the statute 
was recognized by the supreme court in Brown v. 
Duchesne, 19 How. 183; Gayler v. Wilder, 10 How. 
477. And in the recent unreported case of Marsh v. 
Nichols, 9S. C. Rep. 168,15 Fed. Rep. 914, appealed 
from this court, in which the point decided was that a 
patent not signed by the secretary of the interior is 
absolutely void, it is said: ‘‘The invention is the prod- 
uct of the inventor’s brain, and, if made known, would 
be made subject to the use of any one, if that use were 
not secured to him. Such security is afforded by the 
act of congress, when his priority of invention is 
established by the officers of the patent-office, and the 
patent is issued. The patent is the evidence of his 
exclusive right to his use of the invention. It there- 
fore may be said to create a property interest in that 
invention. Until the patent is issued, there is no 
property right in it; that is, no such right as the in- 
ventor can enforce. Until then there is no power over 
its use, which is one of the elements of a right of 
property in anything capable of ownership.” A sim- 
ilar observation was made by Judge Shepley in 
Machine Co. vy. Tool Co.,4 Fish. Pat. Cas. 284, 294. 
“An inventor,” says he, “thas no right to his invention 
at common law. He has no right of property in it 
originally. The right which he derives is the creature 
of statute and of grant.”’ 





AGREEMENTS TO SUPPORT IN CON- 
SIDERATION FOR A CONVEYANCE 
OR MORTGAGE OF LAND. 


§ 1. Introduction.—Probably as difficult 
questions to settle as come before our courts 
are those arising on agreements to support 
others, either for a money consideration or in 
consideration of a conveyance of real estate, 
or the like. They are difficult, because in- 
definite, and because of the close household 
and family relations they require for their 
performance and the many little petty annoy- 
ances either party to them may be compelled 
to endure, and for which courts cannot afford 
any redress. They entail often upon the par- 
ties many of those incidents arising only out 
of the marital relation, and for a violation of 
which no court can afford redress—incidents 
that both the husband and wife must bear if 
they desire to maintain the ordinary rela- 
tionship of married life. 


§ 2. Contracts, how Evidenced. — These 
contracts are often evidenced by agreements 
inserted in deeds, in the nature of conditions 
subsequent, and their considerations are the 
gift or sale of the lands conveyed ;! or an out- 
side agreement, as a bond, in writing,” or a 
mortgage,’ either given upon the land con- 
veyed, or upon land not conveyed, where the 
consideration for the agreement is other than 
the conveyance, by sale or gift, of real es- 
tate. So it is often inserted in a will devising 
real estate, or perhaps in one giving a legacy, 
that the devisee takes it subject to the condi- 
tion of ‘supporting a person named.‘ Buta 
conveyance of real estate cannot be defeated, 
or have attached to it a parol condition or 
defeasance; for to allow such to be done 
would be allowing a parol contract to defeat 
a written one. 


§ 3. The Party to be Supported. —The 
condition in the deed, or that contained in 
a separate instrument, may be to support the 


1 Bethlehem v. Annis, 40 N. H. 34; s. c., 77 Am. Dee. 
700; Soper v. Guernsey, 71 Pa. St. 219. 

2 Robinson v. Robinson, 9 Gray, 447; s. c., 69 Am. 
Dec. 301; Thompson v. Thompson, 9 Ind. 323; 8s. c., 
68 Am. Dec. 638. 

8 Hoyt v. Bradley, 27 Me. 242; Austin v. Austin, 9 
Vt. 420; Borst v. Crommie, 19 Hun, 209. 

4 Hiat v. Williams, 72 Mo. 214; s. c., 37 Am. Rep. 
438. 
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grantor ® or his wife,® or both,’ or a third per- 
son,® as an infant.® 

§ 4. Whether Deed or Mortgage.—There 
are early definitions of mortgages in which it 
is said that no conditional conveyance is a 
mortgage except one given for the security 
of a loan of money, or one made as a se- 
curity for any debt.'° There are others that 
include ‘‘the performance of some other obli- 
gation,’’" as ‘‘a security for the performance 
or non-performance of any act or thing.’’ ” 
But in relation to the kind of contracts now 
under discussion it has been held that the 
rules of law relating to mortgages have but 
a very little, if any, application to them.” 
‘*Wherever the condition, when broken, gives 
rise to no claim for damages whatever, or to 
a claim for unliquidated damages, the deed 
is not to be regarded as a mortgage in equity, 
but as a conditional deed at common law. 
It has the incidents of a mortgage only to a 
limited extent, and the party, if relieved by 
a court of equity from forfeiture resulting 
from the non-performance of the condition, 
will not be relieved as in case of a mortgage. 
It is not, however, intended to say that the 
same principle of justice, which has led courts 
of equity to establish the system of relief 
from forfeiture in the case of mortgages, will 
not entitle a party to analogous relief iu case 
where the design of thc parties is to make a 
conveyance by way of security.’’* So where 
a father conveyed real estate, and took a 
reconveyance, conditioned for the faithful 
performance of covenants to support, it was 


5 Eastman v. Batchelder, 36 N. H. 141; s.c., 72 Am. 
Dec. 295. 

6 Copeland vy. Copeland, 89 Ind. 29. 

7 Copeland v. Copeland, supra. 

8 Blossom Vv. Ball, 32 Ind. 115. 

® Cross v. Carson, 8 Blackf. 188; s.c.,44 Am. Dee. 
742. A conveyance to a trustee, the property to be 
applied to the grantor’s support and maintenance dur- 
ing life, and at &is death to be divided among certain 
named persons, is a deed and not a will, and cannot be 
revoked. It takes effect at once. McGuire v. Bank 
of Mobile, 42 Ala. 589. 

10 Hall v. Byrne, 2 Ill., p. 142; Loyd v. Currin, 3 
Humph., p. 464; Weiner v. Heintz, 17 Ill. p., 261; 
Copeland v. Bartlett, 6 M., Gr. & S., p. 26. 

11 Young v. Miller, 6 Gray, p. 153; Hebron v. Center 
Harbor, 11 N. H., p. 574. 

12 Flagg v. Mann, 2 Sumner, p. 533; Mitchell v. Burn- 
ham, 44 Me., p. 299; Shields v. Lozear, 5 Vr., p. 502; 
Kyger v. Ryley, 2 Neb., p. 23; Montgomery v. Bruere, 
1 South, p. 268. 

18 Bethlehem v. Annis, 40 N. H. 34; s. c., 77 Am. 
Dec. 700. 

M4 Td, 





termed something more than a mortgage ; for 
if, upon a breach of the condition to support, 
the father took possession, the son could not 
claim, at the death of his father, that the title 
vested in him, notwithstanding he had failed 
to perform his covenants, while, if it were 
purely a mortgage, he could. It was essen- 
tial, it was said, to so hold; for otherwise the 
son could refuse to perform the contract, and 
at his father’s death get the land for noth- 
ing, no one having a right to sue except the 
father, and the contract being personal to 
him, a right of action thereon did not pass to 
his representative.” But many of the cases 
regard such an instrument, when in the form 
of a deed, to be a conveyance with a condi- 
tion subsequent. Thus, where « father con- 
veyed a farm to his son for the nominal con- 
sideration of one dollar; and contemporane- 
ously with the conveyance took back from 
him a bond, wherein, after reciting the fact 
of the conveyance, he bound himself, in con- 
sideration thereof, to cultivate the land and 
deliver a certain share of the crops to the 
grantor during his life, it was held that the 
son took the land upon a condition subsequent 
that he would in all things substantially com- 
ply with his covenant. So where a mort- 
gage was given back ‘‘to secure the payment, 
when the same becomes due, of taking care 
of the said Henry G. Richter during the bal- 
ance of his natural life, including boarding, 
lodging and washing,’’ accompanied by other 
personal obligations, a like holding was made 
and the same construction given to the two 
instruments.” 

§ 5. Consideration.—In an early case it 
was held that where the only consideration 
of a deed of bargain and sale was that the 
grantee should support the grantor for his 
natural life, the deed was without conSsidera- 
tion and void; for the reason that the deed, 
not being executed by the grantee, there was 
no agreement on his part to support the 
grantor, and the deed, thus being merely con- 
ditional, gave an option to the grantee to 
support the grantor, or to suffer it to become 
void by withdrawing his support.’ But this 


15 Soper v. Guernsey, 71 Pa, St. 219, 

46 Leach v. Leach, 4 Ind. 628. 

1 Richter v. Richter, 111 Ind. 456; Copeland v. Cope- 
land, §9 Ind. 29; Wilson v. Wilson, 86 Ind. 472; Liad- 
sey v. Lindsey, 45 Ind. 552; Risley v. McNiece, 71 Ind. 
434. . 
18 Jackson v. Florence, 16 Johns. 47. 
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view has been repudiated ; and it is now uni- 
versally held that the grantee, by accepting 
the deed and entering into possession under 
it, becomes bound by the agreement provid- 
ing for the grantor’s support, and the provis- 
ion for support becomes equivalent to a life 
annunity.” In one case it was held that an 
obligation may be valid on an advancement 
of money by a father to a son.” So the per- 
son for whose benefit a contravt is made, al- 
though not a party to it, may enforce it, with- 
out in any way having signed it.”! 

§ 6. Foreclosure of Mortgage.—For a 
breach of the condition where an instrument 
in the nature of a mortgage is given to secure 
its performance, there may be a foreclosure ; 
and where such an instrument was given to 
secure the support of the grantee and his 
wife during their lives, the administrator was 
allowed to forclose it for a breach of condi- 
tion occurring both before and after the 
grantee’s death, although his widow did not 
join.” But those who furnish support at the 
grantor or mortgagor’s request cannot fore- 
close the mortgage in order to secure their 
pay; for they must look to him personally, 
and eannot resort to the grantee or mort- 
gagee’s estate. An agreement to support 
two is a several engagement, and upon breach 
as to one that one may foreclose alone, with- 
out joining the other.* The amount of the 
recovery is for the damages actually sus- 
tained ; future damages cannot be recovered ; 
for it is impossible to tell in advance what 
damages may result from a failure to per- 
form the condition. Upon a breach of the 
condition the mortgagee may maintain an 
action for the possession of the premises; 
and if to support father and mother, he alone 
may bring the action.* If an amount is fixed 
in the mortgage or bond in the nature of a 
penalty, the amount of the recovery will be 
only for the damage actually sustained, un- 
less it is stipulated that the sum named shall 
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be regarded as liquidated damages for any 
default, when the dmount recoverable is the 
sum named.” 

§ 7. Redemption.—From a breach of the 
condition in such an instance, there may be 
redemption.” 

§ 8. Arbitration.—In a bond secured by 
mortgage was a stipulation ‘‘that should either 
party be dissatisfied with the fulfilling of the 
above bond, it shall be submitted’’ to three 
persons named, ‘‘and their decision shall be 
final,’’ and this was held not to bar a right 
of: recovery for damages sustained, on the 
ground that a party cannot bar himself by 
contract from resorting to courts for relief.” 

§ 9. Remedy for Breach of Condition Sub- 
sequent.—If the agreement to support is con- 
tained in a deed as a condition subsequent, 
then a breach of that condition will entitle the 
grantor to enter, as in any other condition 


subsequent, and reclaim possession, upon a | 


failure to comply with a demand of perform- 
ance.” A demand of performance is essen- 
tial." The effect of the demand and entry is 
to defeat the estate.” But until entry is 
made the estate does not revert.” It must 
also be shown that there was a failure to per- 
form.* ‘‘Neglect to perform the condition 
does not, ipso facto, defeat the estate, but 
only exposes it to be defeated and deter- 
mined at the election of the grantor, and, in 
case of his death, his heirs, to be signified by 
some act equivalent to re-entry at the com- 
mon law. There must be a demand, on the 
part of the persons entitled to insist upon its 
performance, whether the condition consists 
in the payment of money, or the performance 
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of some other act, and a refusal on the part 
of the person in whom the title is vested.’’ *® 
In Wisconsin, where a deed was given to a 
son and a bond or contract taken back con- 
ditioned for the support of the father (the 
grantor) for life, as a consideration for the 
deed ; on failure to comply with the terms of 
such contract, it was held that a court of 
equity had the power to rescind both the deed 
and contract.* 

§ 10. Actual Entry not Necessary. — An 
actual entry on the land is not necessary ; 
‘‘a demand of possession is equivalent to an 
entry on the premises.’’ * This is quite mani- 
fest in those cases holding that ejectment lies 
after condition broken upon a failure to de- 
liver possession when demanded, to recover 
possession of the premises.* 

§ 11. Who may Demand Possession ‘or 
Recision.—Upon forfeiture the estate returns 
to the grantor,” or to his heirs. If the con- 
dition is to support the husband and wife 
during their lives, the wife may demand 
dower in the land, for a breach committed 
after the husband’s death.*' The grantor (or 
his heir) cannot convey the land until after 
entry upon it by reason of the condition bro- 
ken.” Nor can his contingent estate therein 
be sold before forfeiture, nor before entry.* 
If a mortgage is taken, conditioned for sup- 


’ port, the administrator or executor of the 


mortgagee may maintain an action to fore- 
close it, without joining the widow who was 
also a beneficiary under the mortgage.“ 

§ 12. Demand of Performance.—A de- 
mand of performance of the contract must be 
made before there can be a forfeiture; the 
demand must be made ‘‘on the part of the 
persons entitled to insist upon its perform- 
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ance, whether the condition consists in the 
payment of money, or the performance of 
some other act.’”” Neglect to perform the 
condition does not of itself determine the 
estate, but only exposes it to be defeated and 
determined at the election of the grantor, and 
in case of his death, at the election of his 
heirs. A stranger cannot demand a per- 
formance of the condition, nor enter if it is 
broken.” Until there has been a failure to 
perform no demand for performance, nor an 
entry for failure to do so, can be successfully 
made.*® 

§ 13. Demand of Performance Excused.— 
The conduct of the grantee or mortgagee may 
be such as to excuse the making of a demand 
of performance. Thus, where a father, eighty- 
two years of age, feeble and childish, con- 
veyed his farm and persunal property to his 
son, on condition that he would sell the per- 
sonal property and pay his (the father’s) 
debts, and support him for life; and after 
selling such property and paying the debts, 
three months after possession of the farm, at 
the mere bidding of his father, left him to the 
care of others; it was held that the son had 
abandoned the contract, and as the father 
was in possession, no entry was necessary, for 
remaining in possession after condition bro- 
ken by the grantee was equivalent to a re- 
entry for breach of the condition ; and having 
made a fruitless demand for a reconveyance, 
suit to quiet title lay in favor of the father. 
‘*Knowing the age and condition of his father 
at the time he took the conveyance, it was the 
duty of the son to remain and execute his 
agreement, unless it became impossible to do 
so. The facts found leave the impression 
that the son availed himself of the earliest 
opportunity to find an excuse for leaving. 
Having abandoned his father without more of 
an effort to execute the agreement than ap- 
pears to have been made, he may not now 
say that the grantor has rendered it impossi- 
ble for him to perform the conditions by 
‘ordering him to leave.’’’ Again: ‘‘ The 
grantee having abandoned the land without 
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sufficient excuse, and without offering to per- 
form a continuous and fixed duty which 
rested upon him, no demand for performance 
was necessary in order to entitle the grantor 
to re-enter. Abandoning the land under the 
circumstances, must be regarded as equiva- 
lent to such a renunciation of the contract as 
authorized the grantor to enter and treat the 
arrangement as at an end.’’ * 

§ 14. Relief from Forfeiture.—From a for- 
feiture of the condition for maintenance, a 
court of equity may grant relief when the 
forfeiture has been accidental or uninten- 
tional, and not attended witn irreparable in- 
jury. The right to it rests in the sound dis- 
cretion of the court. ‘‘We must all feel that 
cases of the character before the court should 
be received with something more of distrust, 
and relief afforded with more reserve and 
circumspection, than in ordinary cases of 
collateral duties. And although we are not 
prepared to say that it must appear that, in 
all cases, the failure arises from surprise, or 
accident, or mistake, we certainly should not 
grant relief when the omission was wilful and 
wanton, or attended with suffering or serious 
inconveniences to the grantee, or there was 
any good ground to apprehend a recurrence 
of the failure to perform..* * The case 
might occur where the refusal to afford daily 
support would be wanton or wicked; indeed, 
where it might proceed from murderous in- 
tentions even; and it is even supposeable 
that the treatment of those who were the ob- 
jects of the services should be such as to 
subject the grantor to indictment for man- 
slaughter, or murder even, and possibly to 
ignominious punishment and to death. To 
afford relief in such a case, for the benefit of 
the heirs, would be to make the court almost 
partakers in the offense. And the case, upon 
the other hand, is entirely supposable, and 
of not infrequent occurrence, where, through 
mere inadvertance, a technical breach may 
have occurred in the non-performance of 
some unimportant particular, in kind or de- 
gree, where, through perhaps mere difference 
in construction, or error in judgment, one 
may have suffered a forfeiture of an esttae at 
law of thousand of dgllars in value, where the 
collateral service was not of a dollar’s value, 
and attended with no serious inconvenience 
to the grantee. Not to afford relief in such 
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a case would be a discredit to. the enlight- 
ened jurisprudence of the English nation and 
those American States which have attempted 
to follow the same model.’’ ” 

§ 15. Lien.—It has been held that an ob- 
ligation to support the grantor for life cannot 
be made the subject of a vendor’s implied 
lien! But where a grant was made and a 
mortgage, at the same time, taken back con- 
ditioned to support the grantor, it was said 
that it created a lien on the land for his sup- 
port.” 

§ 16. Divorce—Lien.—Where a husband 
conveyed land to his children, his wife join- 
ing with him and thereby releasing her in- 
choate interest, with a condition subsequent 
for a support of himself and wife ‘‘during 
each of’’ their lives, which was accepted by 
the grantees; and after the conveyance, the 
grantors were divorced, for the fault of the 
wife, it was held that she was still entitled to 
a support and had a right of entry, upon for- 
feiture, although that right was reserved only 
to the husband, and also had a lien on the 
land granted. ‘‘The condition was a condi- 
tion subsequent, and, if broken, the right 
of entry, both by law and by the deed, 
was secured to John Copeland. But this 
was not the only remedy. The incum- 
brance or charge upon the land for the 
support of the grantors, and each of them 
gave them severally a lien, by the enforce- 
ment of which, in the proper action against 
the land, the purposes of the conveyance as 
to the grantors could be subserved. Both of 
these remedies existed in John Copeland; he 
could waive the right of entry for condition 
broken and enforce his lien by obtaining a 
decree for the sale of the land. But the right 
of thus enforcing her lien was the only rem- 
edy for the appellee. While the marriage 
relation existed, the recovery of the land and 
resumption of title by the husband, for a 
breach of the condition of the deed, would 
have resulted in a complete remedy for the 
appellee, for in such case her inchoate right 
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of title would have reinvested in her. But 
since the relation of husband and wife has 
ceased a resumption of possession by her late 
husband for condition broken would be no 
remedy for her, and unless her lien upon the 
land for her support survived the dissolution 
of the marriage and may still be enforced by 
her, she is without a remedy. We believe 
that the lien and the remedy for the enforce- 
ment continued to exist inher. * * The 
charge thereby becomes her separate prop- 
erty or chose in action, and the subsequent 
divorce of her husband from her did not and 
could not, without her consent, affect her 
rights.’’ ® 

§ 17. Not Personally Liable.—The accept- 
ance of a devise of land upon condition of 
paying specific legacies, renders the devisee 
personally liable, in addition to the lien they 
are upon the land devised.“ But the usual 
conGdition for support, unless there is an ex- 
press stipulation providing for it outside the 
lien that it is upon the land, does not impose 
a personal liability upon the grantee or devi- 
see. 

§ 18. Accounting.—A court of equity on 
setting aside a conveyance, because of a for- 
feiture of the condition, will decree an ac- 
counting. The grantee will be allowed for 
the money he paid for the conveyance, for 
the improvements made, and all rest paid; 
and will be charged with the rents (including 
any portion cleared by him) from the time he 
went into possession, where the contract is to 
pay a certain rent. The fact of the im- 
provements cannot be used as a bar to the 
action.” Where it was found that the per- 
sonal property received by the grantee, and 
disposed of by him, and the use of the farm con- 
veyed, exceeded the amount of the indebted- 
ness he was to pay for the grantor, and the 
support furnished, and all money or other 
things paid to or for him, it was held that the 
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grantor was entitled to an accounting to as- 
certain such excess, and to a judgment there- 
for when ascertained. 

§ 19. A Substantial Performance Sufficient. 
—A substantial compliance with the terms of 
the contract or condition is sufficient, taking 
into consideration the condition of the grant- 
or.™ But in the case of a father and son, the use 
by the latter to the former of a course of un- 
filial treatment and cold neglect, coupled with 
vulgar and profane use of language towards 
him, is not a compliance with the condition, 
although plenty of food and clothing is pro- 
vided by the son.” ‘‘Conveyances of prop- 
erty by aged and infirm people to their chil- 
dren, in consideration of promised support 
and maintenance, are somewhat peculiar in 
their character and incidents, and must some- 
times be dealt with by the courts on princi- 
ples not applicable to ordinary conveyances. 
A person incapaciated by the infirmities of 
age for active pursuits naturally feels a strong 
desire to place the fruits of his industry and 
enterprise where they will secure him during 
the remnant of his life a suitable and proper 
maintenance, without further care or labor on 
his part. One thus situated also naturally 
prefers to convey his property to his 
child for that purpose, and that his child, 
and not a stranger, should assume the obli- 
gation to maintain him. Paternal affection thus 
prompts him, and he relies upon the filial af- 
fection of his child for the faithful and cheerful 
performance of the obligation. And thus it 
is that when an aged and infirm father con- 
veys his property to his son in consideration 
that the son shall care for and maintain him 
during the remainder of his life, elements 
enter into the transaction peculiar to such 
cases. Such a transaction on the part of the 
father is prompted often by necessity, always 
by affection for and trust in the son to whom 
he has transferred his means of support. 
Besides, the age and infirmity of the father 
may unfit him in a degree properly to protect 
his own interests, and may render him sub- 
ject to imposition. Hence it is that we sel- 
dom find in such transactions evidence of 
that deliberation and careful regard to self- 
interest on the part of the father, which usu- 
ally characterize ordinary business transac- 
tions of the same magnitude. Because of 
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these and other considerations peculiar to a 
case like this, it is the duty of the son, and 
he should regard it as his highest privilege, 
fully to perform his agreement. This is not 
only a moral and religious duty, but it is a 
duty of which a court of equity will take cog- 
nizance, and grant proper relief for its non- 
performance.’’ © 

§ 20. Waiver of Performance.—The ben- 
eficiary may waive a performance by the 
grantee, by refusing to receive the support. 
If the grantee does all the beneficiary will 
permit him to do, although short of the con- 
dition, he is released from a farther perform- 
ance. If the beneficiary waives a perform- 
ance and dies his heir cannot take any advan- 
tage of it, nor any one else.™ In determining 
whether there has been a waiver, the condi- 
tion of the grantor will be considered ; and if 
he is not in a mental condition to waive the 
condition, although his acts may amount to 
that, it will be so held. If a judgment for 
damage because of a breach is obtained, 
there can be no claim of waiver made until 
it is satisfied in full.® 

§ 21. Possession of Land.—In case of a 
conveyance and taking back a mortgage con- 
ditioned for support, if nothing is said as to 
who is to occupy the land, the mortgagor re- 
tains possession; for it is essential to enable 
him to perform the condition.” If the mort- 
gage be followed bya lease of the same 
premises for life given by the mortgagor to 
the mortgagee, the lease is construed as 
merely giving the mortgagee the use and 
possession of the premises. 

§ 22. Beneficiary’s Residence.—If there 
be no place specified, the mortgagee or 
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grantor (the beneficiary) may live where’er 
he list, creating no needless expense.” The 
grantee or mortgagor cannot insist that he is 
to furnish the support only at the residence 
on the premises granted or mortgaged.” If 
it is provided that the grantor is to live on 
the premises, and that the grantor may also 
occupy them, the latter cannot insist that the 
former must eat at the table with him; and 
such grantor is entitled to have his meals fur- 
nished at a separate table in a separate room. 
A failure to do so is a breach of the condi- 
tion.” So it is said that the condition of the 
mortgage is broken by a refusal to pay for 
the mortgagee’s board at a suitable place, 
even though no special demand for such sup- 
port is made for the mortgagor.” <A condi- 
tion to provide a home in the house on the 
premises does not require the mortgagor to 
supply food, clothing or fuel; and the fact 
that he does so for a while does not render 
him liable thereafter for them; but if the 
house burn down or so fall into decay as not 
to be worth repairing, he must still provide 
the home on such premises, even though he 
himself has moved away.” <A mortgage by a 
son to his mother was conditioned ‘‘to pro- 
vide a horse for said Margery to ride to meet- 
ing and elsewhere, when necessary ; find her 
firewood for one fire, to be drawn and cut at 
the door, fit for use; give her a good cow, 
and keep said cow for her during the natural 
life of her, the said Margery.’’ It was held 
that the destruction of the house in which the 
mother lived with the son did not exempt him 
from performing the condition, and that he 
was bound to furnish the wood at such a 
place as she made her home, within a reason- 
able and convenient distance; and if the 
mortgagee was obliged to sell the cow in con- 
sequence of its not being properly kept, it 
was not necessary, in order to charge him 
with the cost of keeping a cow for the time 
subsequent to the sale, for the mortgagee to 
purchase a cow and tender her to the mort- 
gagor to be kept.“ In proving a breach of 
a contract to support, it is not sufficient to 
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show that the beneficiary left the house of the 
obligor and elsewhere resided for several 
years, no request being made by him for a 
fulfilment of the agreement, nor any mani- 
festation to the obligor being made of an in- 
tention or desire to hold him to the perform- 
ance.” 

§ 23. Same— Continued. -—If the agree- 
ment is to support at a given house, or on the 
real estate conveyed or mortgaged, then sup- 
port elsewhere cannot be insisted upon, un- 
less the conduct of the obligor is such that 
a person of reasonable endurance cannot be 
expected to tolerate it, and this is true even 
though the beneficiary is a minor and he is 
taken away by his guardian.” Where the 
obligation was ‘‘to provide for and maintain”’ 
the beneficiary, but the agreement was silent 
as to where he should reside and receive the 
support, it bound the obligor to provide for and 
maintain the beneficiary in a suitable manner, 
not, however, requiring that he should take 
him to his own house to reside, nor that the 
beneficiary should necessarily go there to re- 
ceive his support or be deprived of it. “A 
provision for his support in a suitable family, 
where he would be properly nursed and cared 
for by those not obnoxious to him, would 
comply with the agreement. And so, if the 
appellant made such provision at his own 
house, and if it was a suitable and proper 
place for him to reside, and he could have 
lived there in harmony and would there have 
received the proper care and attention and 
had all his wants supplied, it was his duty to 
make that his home; and if he refused to do 
so, without cause, and voluntarily went else- 
where to live, the appellant would not be lia- 
ble for his board and personal care during 
such absence. It would be otherwise, how- 
ever, as to his clothing and necessary ex- 
penses for medical services when sick.’ ” 
Where the contract of a son was to maintain 
his mother ‘‘on’’ the real estate conveyed, it 
was held that he was bound to provide her 
with maintenance ‘‘on’’ the land conveyed by 
her to him, and not elsewhere.”* Where a 
brother and sister conveyed the land they 


™% Jenkins vy. Stetson, 9 Allen, 128. 

7 Green v. Green, 32 Ind. 276. 

17 Blossom v. Ball, 32 Ind. 115. See Leach v. Leach, 
4 Ind. 628. 

7% Graham v. Castor, 55 Ind. 559. See Craven v. 
Bleakney, 9 Watts, 19; Wusthoff v. Dracourt, 3 Watts, 
245. 





were living upon, and took back a mortgage 
conditioned that the mortgagor provide for 
them ‘‘both in sickness and in health, good 
and proper food, medicine and clothing, with 
proper and kind care and nursing, during 
their natural lives, together with fuel for each 
of them prepared and housed for their fires, 
and suitable board, and care for a horse for 
their own use; and the said Charles [the 
brother] is to have, use and occupy the west- 
erly front room of the house below, and the 
southeasterly chamber, for his own separate 
use during his natural life ; and the said Julia 
[the sister] to have, use and occupy the south- 
westerly front room of the house (when built) 
for her own and separate use during his nat- 
ural life,’’ it was held, by a divided court, the 
addition having been built, by the grantee, 
to the house, according to his agreement, at 
considerable expense, and he being under an 
obligation not to dispose of the house during 
the lives of the sister and brother, that they 
were not entitled to support elsewhere than 
in the house.” Where by a will the testator’s 
wife was to have her living ‘‘off of the farm,’’ 
and it was specified that the devisee ‘‘is to 
let my wife have the house in which I now 
live, while she lives; he is also to furnish her 
with everything that is necessary while she 
lives,’’ it was held that the testator contem- 
plated, upon his death, that she would con- 
tinue to reside in the house, and there receive 
her support, yet if she refused to reside there, 
and preferred to reside elsewhere, the duty 
of the devisee was to pay her whatever sum 
of money it was worth to support her on the 
farm and no more.* 


§ 24. Alternative Condition. — Where « 
mortgage was conditioned to pay a certain 
sum or to support the mortgagee, it was held 
that the mortgagor has his election which al- 
ternative he would take; and if he elected to 
furnish support, he was entitled to the pos- 
session of the premises, in order to be enabled 
to comply with the condition he had chosen 
to perform. Having made the election, he 
could not revoke it; and such election was 
binding upon the mortgagee, who having re- 
ceived a part performance of the one could 
not insist upon a complete performance of the 


79 Dewelley v. Dewelley, 143 Mass. 509; s. c., 10 N. 
E. Rep. 468. 

% Tope v. Tope, 18 Ohio, 520; Korne v. Korne,3 S. 
W. Rep. 17. 
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other condition.“ The election having been 
made, the mortgage became surety for the 
performance of the condition. Where a 
mortgage was conditioned to secure the pay- 
ment of $500 in five years, ‘‘to be paid in 
furnishing the mortgagee,’’ during that pe- 
riod, ‘‘a good and sufficient home and sup- 
port,’’ it was held that the mortgagor did not 
have his election to pay in money. 

§ 25. Who may Perform.—A contract to 
support is a contract for personal services; 
it cannot be performed by another, unless the 
person receiving the support consents to re- 
ceive it; and if the person who is to furnish 
the support die, then his heirs, executors or 
administrators must keep it, and while the 
condition is in force, the administrator can- 
not dispose of the property to pay debts of 
the deceased.™ Nor can the person who is to 
receive the personal service assign the obli- 
gation and security to another, so as to en- 
able that person to enforce it, unless, per- 
haps, where there has been an actual breach 
and an entry for condition broken before as- 
signment.© The creditors of the obligor 
cannot sell the land conveyed, nor take the 
possession of it from him. But he may 
mortgage the land, if the mortgage does not 
defeat the condition.” 

81 Bryant v. Erskine, 55 Me. 153. 

8 See Furbish v. Sears, 2 Cliff. 454. 

88 Hawkins v. Clermont, 15 Mich. 511. See Evans v. 
Norris, 6 Mich. 369. 

84 Eastman v. Batchelder, 36 N. H. 141; s. c., 72 Am. 
Dec. 295; Bethlehem v. Annis, 40 N. H. 34; s. c., 77 
Am. Dee. 700. 

8 Bryant v. Erskine, 55 Me. 153; Bethlehem v. An- 
nis, 40 N. H. 34; s.c., 77 Am. Dec. 700; Dewelley v. 
Dewelley, 143 Mass. 509; s. c., 1U N. E. Rep. 468. See 
Hopper v. Oldis, 42 N. J. Eq. 120; 8s. c., 7 Atl. Rep. 
349, for a case of unusual circumstances. 

8 Easiman v. Batchelder. 36 N. H. 141; s. c.,72 Am. 
Dec, 298. 

8 Jd. Right of entry in case condition should be 
broken at a future time is not an assignable interest. 
Bethlehem vy. Annis, 40 N. H. 34; s.c., 77 Am. Dec. 
700. Where a father agreed to will a son a certain 
farm if he would support him and his wife, it was 
held that if the son carried out the contract it was a 
binding agreement, and an invalid devise of the farm 
to the son did not defeat his right to it. Hiatt v. 
Williams, 72 Mo. 214; s. c., 37 Am. Rep. 438, citing 
Gupton v. Gupton, 47 Mo. 37; Sutton v. Hayden, 62 
Mo. 101. A father desiring to live with his daughter, 
and have her husband manage his livery business, 
transferred to her an insurance certificate and one- 
half interest in his livery stock, the daughter agreeing 
to pay $1,000, which was to be applied on a mortgage 
given by the father, and to manage the business; the 
earnings, after paying all expenses, to be applied on 
the mortgage, and after that was paid,to be equally 
divided. The daughter’s husband was to have the 





management of the father’s interest in the business. 
At the same time the father executed to the daughter 
a deed for a one-balf interest in certain lands, includ- 
ing the stable, on the condition that she should suit- 
ably provide for him, the deed to be void on her fail- 
ure todoso. The profits of the lands conveyed were 
reserved to the father during his life by the agreement. 
The daughter and her husband had but $1,000 when 
the agreement was made, and they acted in good faith 
and performed their agreement. It was held that they 
had the exclusive right to the sole control and manage- 
ment of the business so long as there was no forfeiture 
or intervening equity, and that the father was entitled 
only to an accounting, and could not maintain an ac- 
tion to dissolve a copartnership alleged to exist by 
reason of their agreement. Haggerty v. White, 34 
N. W. Rep. 92; s. c., 69 Wis. 317. 
W. W. TxHornton. 








INSURANCE — WARRANTIES — PLEADING — 
NECESSARY ALLEGATIONS ON A POLICY 
OF INSURANCE. 


COWAN V. PH(ENIX INS. CO. 





Supreme Court of California, January 29, 1889. 


1. Insurance— Warranties— Pleading.—In counting 
on a policy of insurance the petition need not allege 
performance of warranties in presenti or affirmative 
warranties, but .the rule is otherwise in the case of 
promissory warranties. 

2. Same—Necessary Allegations on a_ Policy 
of Insurance. — The terms of an_ insurance 
policy provided that the amount of loss or 
damage shall be estimated according to _ the 
actual cash value of the property at the time of the 
loss, and be paid sixty days after proofs of the same, 
required by the company, shall bave been made by the 
assured, and received at the office in Chicago: Held, 
that the complaint was bad on demurrer, for want of 
allegation, that proofs were furnished sixty days 
before the institution of the action. 


THORNTON, J., delivered the opinion of the 
court: 

Action’on policy of fire insurance, on which 
plaintiff recovered judgment. Defendant appeals. 

It is argued that the complaint is defective in 
that it does not set forth the application of the 
assured, which is declared to form a part of the 
policy. It appears clearly from the complaint 
that there was an application, which was made a 
part of the policy. The contents of it are not 
stated in the complaint. But it is stated_in the 
complaint, by appending the policy to and mak- 
ing it part of it, that there was an application, 
and that that application should be considered a 
warranty by the assured. This stipulation of the 
contract is » solemn engagement by the assured 
that the representations made, in the application 
at the time they were made, and when the policy 
became a contract, were true and correct. There 
are two classes of conditions usually inserted in 
policies—the first pointing to the time of the con- 
tract; the second, to things which may occur, or 
which may have to be performed, at a time sub- 
sequent. In the former case the stipulation is 
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called an ‘affirmative warranty,” and in the lat- 
ter a ‘“‘promissory warranty.’’ 1 Marsh. Ins. 578; 
Ann. Ins. § 145; Insurance Co. v. Cotheal, 7 
Wend. 72. Affirmative warranties are sometimes 
called ‘““warranties in presenti..”” 1 Wood, Ins. 
444. A breach of au affirmative warranty con- 
sists in the falsehood of the affirmation, when 
made, of a promissory warranty, which is in its 
nature executory. of the non-performance of the 
stipulation. De Hahn v. Hartley, 1 Term R. 343. 
A slipulation that *‘a watchman shall be kept on 
the premises nights’’ is a promis:ory warranty. 1 
Woods, Ins. §§ 179, 186. So, also, that, during 
the risk the premises shall be used as an hotel is a 
promissory warranty that it shall be so used. An 
engagement that so many buckets of water shall 
be kept by the assured on any floor of a building 
is also a promissory warranty. 1 Wood, Ins. § 187. 

Instances of promissory or executory warranties 
may be found in Murdock v. Insurance Co., 2 N. 
Y. 210, and Bobbitt v. Insurance Co., 66 N. C. 70. 

In pleading performance of conditions prece- 
dent in a contract, it is not necessary, under the 
law of this State, to state the facts showing per- 
formance, but it may be stated generally that the 
party duly performed all the conditions on his 
part. Code Civil Proc. § 457. 

In counting on a policy of insurance, we cannot 
see that there is any necessity of averring per- 
formance by the insured of anything warranted 
to be true when the policy is issued, for the reason 
that there is nothing to be performed. When the 
assured has warranted a thing to exist, or a rep- 
resentation to be truce, at a time when a policy 
becomes consummated as a contract, he bas done 
all that he can do. ‘The warranty is agreed to by 
him, and there is an end of all be can do or per- 
form. Under the section of the Code of Civil 
Procedure above referred to, he is only required 
to aver performance of the conditions on bis part 
to be performed, and, where there is nothing in 
the representation or statement to be performed 
by the plaintiff, there is no necessity of setting 
forth -uch representation or statement. Clearly, 
when nothing is required tc be performed by him, 
such an averment by him would be useless and 
without meaning; whereas in the case of a prom- 
issory warranty, the assured has warranted that 
he will do something during the existence of the 
risk, and therefore an averment of such stipula- 
tion and of its performance is required. As is 
said in 2 Wood, Ins. 1136: ‘It can readily be 
determined of what matters performance should 
be averred by ascertaining what, under the policy, 
the assured has stipulated to do, and what he 
must doin order to recover, and he must aver 
performance of all such conditions; as where he 
stipulates to erect a chimney, to keep a watch- 
man, to put in a force-pump, to keep water in 
certain quantities and in certain places, or any 
other matter or thing which the insurer has con- 
tracted to do.’’ In same connection this author, 
on same page, says: ‘But, as to all other matters 
which are in the nature of exceptions, or which 





are merely prohibitory, and provide that the as- 
sured shall not do certain things, the plaintiff 
need not make any special averments, as they are 
merely matters of defense, which, if relied upon 
by the insurer, must be pleaded and proved by 
him; and, if nothing is said in the declaration as 
to whether such conditions have been broken or 
not, the declaration will not be defective.’’ These 
statements of Mr. Wood are sustained by cases 
cited by him, and are on principle correct. 

An application is generally nothing more than 
a representation made by a party when he applies 
for insurance of his property. These statements 
or representations relate to the descriptive char- 
acter and value of the property of which insurance 
is sought, and how such property is used. When 
the application is made a part of the policy given 
out and a warranty, the warranties in it are of the 
kind styled ‘‘affirmative”’ or ‘‘in presenti.”” They 
constitute a contract that the representations 
made in the application are true. Of such engage- 
ments or contracts there is nothing to be done 
or performed by the insured, and therefore the 
statements need not be set forth in a complaint 
on the policy or any averment of the performance 
ofthem. A plaintiff is not called on to aver or 
prove the truth of such representations in his 
complaint. It was so held in the case of Herron 
v. Insurance Co., 28 Il]. 238, upon a demurrer to a 
complaint, where the same objection was made 
to it as in the case before us, and the ruling of the 
court below sustaining the demurrer was reversed. 

It is said that something material, or which 
may be material, to plaintiff's right to recover, 
has been left out of the complaint. In reply to 
this, we say it does not appear that anything ma- 
terial in the application, or which may be mate- 
rial to plaintiff's case, has been left out. The 
application is not before us, and we cannot say 
what isin it. Therefore we cannot say that any- 
thing material is omitted from the complaint. 
As to the contention that there may be something 
material in the application which is omitted from 
the complaint, in addition to what is said above, 
we will further say that a demurrer to a complaint 
should not be sustained because there may be 
possibly something in an application affecting 
plaintiff's right to recover which is not averred in 
the complaint. Certainly we should not reverse 
a ruling of tne court below overruling a demurrer 
on a perhaps. Error should clearly appear to 
justify such a course. 

In ruling against the defendant on the point 
above discussed, we desire to say, further, that 
we cannot see how it can receive any detriment 
from the lack of the suggested allegation. The 
policy states that the application is filed with the 
defendant, and in his answer defendant can set it 
out and aver non-performanee of anything re- 
quired by it to be performed. 

The second objection to the complaint is that it 
does not appear that the proof of loss was fur- 
nished tothe defendant sixty days before the com- 
mencement of this action. ‘This question was 
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presented to this court in Doyle v. Insurance Co., 
44 Cal. 264, and it was there held that a complaint 
with a similar allegation was fatally defective. 

The provisions of the policy in regard to proof 
of loss are as follows: ‘“‘The amount of loss or 
damage to be estimated according to the actual 
cash value of the property at the time of the loss, 
and to be paid sixty days after the proofs of the 
same required by the company shall have been 
made by the assured, and received at the office in 
Chicago, and the loss shall have been ascertained 
and proved in accordance with terms and provis- 
ions of this policy, unless the property be replaced, 
or the company shall have given notice of their 
intention to rebuild or repair the damaged prem- 
ises. Persons sustaining loss or damage by fire 
shall forthwith give notice in writing of said loss 
to the company, and within thirty days thereafter 
render a particular and spevific account of such 
loss, signed and sworn to by them, stating whether 
any and what other insurance has been made on 
the same property, giving copies of the written 
portions of all policies thereon; also the actual 
cash value of the property, and their interest 
therein; for what purpose and by whom the 
building insured, or containing the property in- 
sured, and the several parts thereof, were used at 
the time of the loss; when and how the fire origi- 
nated; and shall produce a certificate under the 
hand and seal of a magistrate or notary public 
nearest to the place of the fire, not concerned in 
the loss as a creditor or otherwise, nor related to 
the assured, stating that he has examined the cir- 
cumstances attending the loss, knows the charac- 
ter and circumstances of the assured, and verily 
believes that the assured has, without fraud, sus- 
tained loss on the property described to the 
amount which such magistrate or notary public 
shall certify.”’ 

This last paragraph quoted is from subdivision 
9 of policy. There are other provisions in this 
subdivision which need not be quoted, bearing on 
the subject of the proofs of loss. 

The respondent’s couusel, referring to the lan- 
guage of the first paragraph just above quoted as 
to proofs of loss, asks: ‘‘Now, how is the loss to 
be ascertained and found in accordance with the 
terms and provisions of this policy?” He then 
proceeds to say that the mode prescribed by the 
policy for ascertainment is the arbitration clause 
of the policy, which is in these words. ‘The 
amount of said value and of damage to the prop- 
erty, whether real or personal, covered by this 
policy, or any part thereof, may be determined by 
mutual agreement between the company and the 
assured; or, failing to agree, the same shall then, 
at the written request of either party, be submitted 
to competent and impartial arbitrators, one to be 
selected by each party, the two so chosen, in case 
of disagreement, to select a third; and the award 
of any two of them in writing, under oath, shall 
be binding and conclusive as to the amount of 
such loss or damage, but shall not determine the 
yalidity of the contract, nor the liability of this 





company, nor any other question, except only the 
amount of such loss or damage.”’ 

We cannot discern that the proofs of loss or 
damage are dispensed with or waived by the pro- 
vision. The stipulation in tke policy that the 
amount of loss or damage may be determined by 
arbitration only takes effect when the parties have 
failed to agree, and there is no allegatioa in the 
complaint that they have failed to agree. If an 
arbitration is required by the policy to ascertain 
and determine the amount of loss or damage, still 
it is clear from the clause first quoted, in regard 
to proofs of loss, that the loss is not payable until 
sixty days after the proofs have been made and 
received at the oftice in Chicago. 

If arbitration is rescrted to for the ascertain- 
ment and proof of the amount of loss, and the 
award is not made until the period of sixty days 
above stated has elapsed, still the amount of loss 
is not payable until such award is made. The 
resort to arbitration may prolong the day of pay- 
ment beyond sixty days, but cannot shorten that 
period. This is clear from the words used in the 
clause first above quoted, which provides that the 
loss shall not be paid until sixty days after the 
proofs shall have been received at the office in 
Chicago, and shall have been ascertained and 
found in accordance with the terms and provisions 
of the policy, i. e., by arbitration, when resort is 
had to it, if the contention of the plaintiff is to be 
sustained. We think it clear that the resort to 
arbitration, as said above, may prolong the day 
of payment beyond the sixty day period, but can- 
not bring it within the sixty days. 

We are of opinion that the objection to the 
complaint just above discussed is well taken, and 
that the demurrer to it should have been sustained. 

We deem it unnecessary to pass on the other 
point made by the defendant, in regard to the 
verdict, as there is no probability of its arising on 
a new trial. 

For the reasons above given the judgment is 
reversed, and the cause remanded for a new trial, 
with direction to the court below to sustain the 
demurrer to the complaint, with leave to the 
plaintiff to amend. 


Nore.—Judge Leonard, one of the ablest judges 
who ever occupied a place on the bench of Missouri, 
has thus defined warranties in the law of insurance: 
“A warranty, in the law of insurance,is a written 
stipulation in the policy applicable either to matters, 
present or future; in the former case it is called an af- 
firmative and in the latter a promissory warranty, 
these warranties are made effectual by treating them 
as conditions precedent, upon the truth or fulfillment 
of which the entire contract depends.”! At the com- 
mon law it was necessary to plead conditions prece- 
dent, and show the manner of their performance.? 
eases which, like this, seemingly are’ at va- 
riance with the accepted law, are likewise distin- 
The case annotated at first blush seems at variance 
with the settled rules of law as held by other courts, 
but the case has distinguishing features, for the court 
says that,by reason of the code of the State the pleader 

1 Hutchin son v. Insurance Co., 21 Mo. 97. 

21 Chitty’s Pidg. p. 327. 
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is only required to aver performance of things re- 
quired of him to be performed. Other 
guishable, as where it was held that the .application, 
though called a warranty, was no part of the contract; 
or, as in another, that it was a representation; so this 
case may be further distinguished, it holds the state- 
ments in the application to be warranties “in preesentt,”’ 
and need not be averred. It will be observed that in 
each of these cases the question is raised on the refer- 
ence in the policy to the application. The rule of the 
common law continues to be the sound rule of plead- 
ing, namely, that conditions precedent must be set out 
and their performance pleaded. Where the applica- 
tion is made a part of the policy, as where the question 
is asked, “tis there a watchman in the mill during the 
night?” and the reply was “there is a watchman 
nights,” it was held to be a continuing warranty, and 
a failure to allege it made the petition demurrable.5 
So, also, where a stipulation in a policy required that 
notice of loss be given forthwith upon occurrence of 
loss ;* a petition was likewise held radically defective 
where a provision of the policy called for a full and 
particular account, in writing, stating the nature of 
the assured’s interest therein, though this provision 
was a by-law of the company, not incorporated in the 
policy, but merely referred to as part of the contract, 
and though the proof of the loss was alleged to have 
been duly made;? and again, where immediate notice 
was required to be given in writing, stating whether 
any, and what insurance had been made on said prop- 
erty, giving copies of the written portions of all poli- 
cies thereon. From the cases it clearly appears that 
the defect may be made by demurrer or by motion in 
arrest, as it is a fatal defect and not cured by verdict. 
Proof, though propeily made, and forwarded, will not 
be competent unless the proper ground for its intro- 
duction has been laid by proper averment.? Though 
a declaration sets out specifically the terms of the 
policy, ifa compliance be not averred specifically of 
all conditions precedent, the pleading is defective and 
is not cured by a general averment that plaintiff per- 
formed all things required of him by the contract.10 

The payment agreed to be made is conditional, and 
before recovery may be had a substantial compliance 
with those conditions must be shown." The test as 
to what are necessary allegations in a given case is to 
be determined by the pleader by a reference to the 
terms of the policy on which he proposes to bring 
suit.2. But there are what are termed exceptions, 
which are negative are prohibitive in their character, 
requiring that defendant shall refrain from certain” 
things or acts; these need not be averred, being ex- 
ceptions to the rule requiring the pleading of warran- 
ties in the petition; in order that defendant may avail 
himself of them he must plead them in the answer, 
bring properly matter of defense.’ Respecting war- 


8 Throop Vv. Ins. Co., 19 Mich. 423; Herron v. Ins. Co., 
28 Ill. 238. 

4 Glendale Mnfg. Co. v. Ins. Co., 21 Conn. 19; Rockford 
v. Ins. Co., 65 Ill. 415; Edgerly v. Ins. Co., 43 Iowa, 587. 

5 Glendale Mnfg. Co. v. Ins. Co., 21 Conn. 19; Bobbett 
v. Ins. Co., 66 N. Car. 70. 

6 Inman v. Ins. Co., 12 Wend. 460. 

7 Johnston v. Ins Co., 112 Mass. 49; Dolbier v. Ins. Co., 
67 Me. 180. 

8 2 Gray, 280. 

$ Edgerly v. Ins. Co., 43 Iowa, 587. 

10 Wood on Insurance, p. 1135, and cases cited in note 
3; Perry v. Ins. Co., 8 Fed. Rep. 643. 

11 Perry v. Ins. Co., supra. 

12 Woolen Co. v. Ins. Co., 21 Conn. 19. 

48 Hunt v. Ins. Co., 2 Duer, 481; Westfall v. Ins. Co., 2 
Duer, 490; Lounsberry v. Ins. Co., 8 Conn. 459. 





ranties in presentia change of use of the property 
insured does not invalidate contracts unless risk is 
thereby materially increased.'* Affirmative warranties 
must be literally true, and promissory warranties 
must be strictly performed. BENJ. J. KLENE. 


4 United States Ins. Co. v. Kimberly, 34 Md. 224; Bil- 
lings v. Ins. Co., 20 Conn. 139; Jenking v. Ins. Co., 2 
Denio, 75; Smith v. Ins. Co., 32 N. Y. 397. 

15 Hutchinson v. Ins. Co., 21 Mo. 97. 
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1, ACTION — Joinder of Causes. Under the Code 
system,a simple contract creditor may in the same 
action recover a judgment for the indebtedness, and 
have set aside a fraudulent conveyance by the debtor 
toa co defendant. — Shirley v. Waco R. Co., 8. C. Tex., 
Jan. 22, 1889; 108. W. Rep. 543. 


2. ADMIRALTY—Jurisdiction — Contracts. A con- 
tract by which a master of a vessel agreed to carry 
charcoal to the place of destination, sell the same and 
account for proceeds is not a martime contract and the 
admiralty court has no jurisdiction.—Krohn v. The Julia, 
U. 8. C. C. (La.), Jan. 19, 1889; 37 Fed. Rep. 369. 


3. ADVERSE POSsSESSsION—Actual and Continuous. 
Adverse possession, to be available, must have been 
continuous forthe statutory period, Rev. 8t. Tex. art. 
3198, defining adverse possession to be an actual and 
visible appropriation, commenced and continuous un- 
der claim of right, etc. — Holstein v. Adams, 8. C. Tex., 
Jan. 22, 1889; 10 8. W. Rep. 560. 


4. ANTMALS—Injuries by Dogs —Presumption.—— Dogs 
kept upon afarm are presumed not to be vicious and 
the owner is not liable for their vicious acts unless he 
had knowledge of their vicious habits. — Shaw v. Craft, 
U. 8. 0. C. (Ohio), Dec. 1888 ; 37 Fed. Rep. 317. 

5. APPEAL — Appealable Order — Appointment of Re- 
ceiver.— A writ of error to an order denying a motion 
to vacate the appointment of and to dischargea re- 
ceiver, and to require him to pay over the funds in his 
hands, will not lie before the final disposition of the 
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action.— Boyd v. Cook, 8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 
479. 

6. APPEAL — Appealable Orders — Vacating Order of 
Arrest. The supreme court is without jurisdiction 
to review a ruling of the district court, refusing to 
vacate an order of arrest before the final judgment in 
the action has been rendered. — Burch v. Adams, 8. C. 
Kan., Feb. 9, 1889; 20 Pac. Rep. 476. 

7. APPEAL—Assignment of Error—Sufficiency. An 
assignment of error, simply stating that the judgment 
is contrary to the law and evidence of the case, is too 
indefinite to be noticed. — Houston v. Blythe, 8. C. Tex., 
Nov. 13, 1888; 10 8. W. Rep. 520. 

8. APPEAL—Review—Objections not Made Below. 
Exceptions to the introduction of evidence, not made a 
ground of complaint in the motion for new trial, can- 
not be considered on appeal. — City of St. Louis v. Excel- 
sior Co., 8. C. Mo., Feb. 4, 1889; 108. W. Rep. 477. 

9. APPEAL—Revie w—Objections not Made Below. 
In cction by the State to collect excess in commissions, 
no objection having been made in the court below, that 
it was improper to impose penalties for delinquencies 
in the payment of the excess, it will not be considered 
on appeal.— Wilson v. State, to use of St. Francis Co., 8. C. 
Ark., Feb., 9, 1889; 10S. W. Rep. 491. 

10, APPEAL—Review—Questions of Fact. In cases 
at law questions of fact cannot be brought under re. 
view however erroneously found by the trial court. — 
Miller v. Monk, 8. C. 8. Car., Feb. 6, 1889; 88. E. Rep. 638. 

ll. APPEAL—Review—Res Adjudicata. The decis- 
ion of this court becomes the law of the case, and, 
upon a second appeal, is binding upon the court and 
the parties, and from which the court is not at liberty 
to depart.—Applegate v. Dowell, 8.C. Oreg., Jan. 16, 1889; 
20 Pac. Rep. 429. 

12. APPEAL—Review—Special Finding. Under Code 
Ala. 1886, §§ 2743 2745, providing that the parties in 
ejectment may submit the issue of fact to the court, 
and, “if there is a special finding of facts the supreme 
court must, on appeal, determine whether the facts are 
sufficient to support the judgment,” the supreme court 
cannot review the sufficiency of the evidence to sup- 
port a judgment, in the absence of a special finding 
entered on the minutes. — Quiliman v. Gurley, 8. C. Ala. 
Jan. 31, 1889; 5 South. Rep. 345. 

13. APPEAL—Review—Weight of Evidence. Where 
controverted questions of fact are submitted to a jury 
upon conflicting evidence their verdict thereon is con- 
clusive. — Juneauv. Stunkle, 8. C. Kan., Feb. 9, 1889; 20 
Pac. Rep. 473. 

14. APPEAL— Review— Weight of Evidence. The 
report of commissioners in condemnation proceedings 
will not be set aside on the evidence, unless the court is 
clearly satisfied that they have erred in the principles 
upon which they have made their appraisal. — City of 
St. Louis v. Lanigan, 8. C. Mo., Feb. 4, 1889; 108. W. Rep. 
475. 

15. ARMY AND NAvYy— Enlistment of Minors. Un- 
der Rev. 8t. U. S. § 1117, the enlistment of a minor with- 
out the written consent of his parentsis invalid and 
the invalidity may be claimed by him either before or 
after his majority.—In re Chapman, U.S. OC. C. Ga., Jan. 
28, 1889; 37 Fed. Rep. 327. 

16. ASSIGNMENT — Contract for Sale of Lands — War- 
ranty of Title. An assignment by the holder of a 
contract of sale of land, of all the assignor’s “right, 
title, and interest” in the land, without covenants of 
warranty, transfers only such interest as the assignor 
had, and does not make him liable for a failure of title. 
—Griel v. Lomaz, 8. C. Ala., Jan. 14, 1889; 5 South. Rep. 
825. 

17. ASSIGNMEST FOR BENEFIT OF CREDITORS — As- 
signee’s Bond—Liability of Sureties. Under insolv- 
ent act Cal. 1880, § 15, providing that any creditor 
aggrieved may sue on the bond of the assignee of an 
insolvent debtor, the sureties on such a bond are not 
Mabie for the wrongful seizure by him without legal 
process of property not belonging to the estate of the 









































insolvent.— Best v. Johnson, 8. C. Cal., Jan. 30, 1889; 20 Pac. 
Rep. 415. 

18, ASSUMPSIT — Gratuitous Performance of Services. 
No recovery can be had for services gratuitously 
rendered. — Stadel v. Stadel,8. C. Kan., Feb. 9, 1889; 20 
Pac. Rep. 475. 

19, ATTACHMENT—Affidavit — Knowledge of Affidavit. 
Under Code Civil Proc. Cal. § 538, an affidavit for attach- 
mentis not defective because the affidavit does not 
state whether his averments are based on knowledge 
or on information and belief. — Simpson v. McCarthy, 8. 
C. Cal., Jan. 29, 1889; 20 Pac. Rep. 406. 

20. BaiL—Forfeiture of Recognizance — Judgment.—— 
A judgment upon a forfeited recognizance will be 
approved, when it appears that it was given for the ap- 
pearance of a person charged with a crime, that he 
wus legally in custody, that he was released because 
the recognizance was given, and that he failed to appear. 
—Norton v. State, 8. C. Kan., Jan. 9, 1889; 20 Pac. Rep. 462. 

21. Bonp—Pleading— Proof of Execution. Under 
Code Ala. § 2769, in an action on the official bond of a 
constable where the bond is set forth in the complaint 
and purports to have been executed by defendants, it 
is admissible in evidence though executed without 
statutory authority. — Bryan v. Kelly, 8. C. Ala., Jan. 31, 
1889; 5 South. Rep. 346. 

22. BOUNDARIES—Fences—Erection by Trespasser.—— 
The fact that u trespasser built a fence between two 
tracts of land will not support animplied agreement 
between the owner to recognize such fence as a bound- 
ary line. — McKey v. Hyde Park, U. 8. C. C. (Ill.), Dec. 17, 
1888; 37 Fed. Rep 389. 

23. BRIDGEs—Defects— Liability for Stock Injured.—— 
A stray horse which has broken from an inclosure and 
is running at large is not within Code Ala. 1886, § 1456, 
which requires that bridges shuall be safe for the pas- 
sage of travelers and other persons. — Lee Co. v. Yar- 
brough, 8. C. Ala., Jan. 23, 1889; 5 South. Rep. 341. 

24. CHATTEL MORTGAGES— Description. A mort- 
gage describing the mortgaged property as “eight bales 
of cotton, weighing 500 ibs. each, of the crop” which 
the mortgagor should raise in a designated locality, is 
not void for uncertainty of the specified weight.— Watson 
v. Pugh, 8. C. Ark., Feb. 16, 1889; 10 8. W. Rep. 494. 

25. CHATTEL MORTGAGE— Right of Possession. An 
invalid mortgage cannot be made the basis of a claim 
of possession of the mortgaged property by the mort- 
gagee, though itin terms gives him such possession.— 
Ruiter v. Plate, 8. C. Iowa, Jan. 24, 1889; 41 N. W. Rep. 
474. 

26. CONSTITUTIONAL LAW — Title of Act — Warehouse 
Act. —A section in the warehouse act of II1., 1871, pre- 
scribing a penalty for the issuance of fraudulent re- 
ceipts is not void because the subject-matter is not 
embraced in the title of the act. — Sykes v. People, 8. C. 
lil., Jan. 25, 1889; 41 N. W. Rep. 705. 

27. CONTRACTS— Construction — Joint Liability. 
Where two parties jointly contract an indebtedness to 
a third party, and they treat it as a joint affair, a court 
of equity, in a Suit between the parties to adjust their 
respective rights on account of debts, will regurd it as a 
joint obligation, and will not .determine that the party 
for whose benefit it was created was a principal debtor, 
and that the other, was a mere surety for him.— Vincent 
v. Logsdon, 8. C. Oreg., Jan. 16, 1859; 20 Pac. Rep. 459. 

-8. CONTRACTS—Construction — Time of Performance. 
In the absence of a fixed time for the performance 
of the agreement, a reasonable time would be pre- 
sumed to have been intended by the parties. — McCart- 
ney v. Glassford,8. C. Wash. Ter., Jan. 29, 1889; 20 Pac. 
Rep. 423. 

29. CORPORATIONS — Director and Creditor. A 
stockholder and even a director may become a creditor 
of acorporation where the action is not tainted with 
fraud.— Borland v. Haven, U. 8. C. CO. (Cal.), Dec. 17, 1888; 
37 Fed. Rep. 394. 

30. COUNTIES — Allowance of Claim — Evidence. 
Where a board of county commissioners have allowed 
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$625 to a claimant, the record thereof in the office of the 
county clerk is competent evidence tending to show 
such allowance, and the receipt of the same. — Mosteller 
v. Mosteller, 8. C. Kan.. Feb. 9, 1889; 20 Pac. Rep. 464. 

31. COUNTIES — Tax-Collector — Lien. The lien 
created by Code Ala. 1876, § 403, on the property of a 
tax-collector extends to property acquired by him after 
the execution of his bond.— Baker v. Scheusler, 8. C. Ala., 
Jan. 15, 1889; 5 South. Rep. 328. 

32. CRIMINAL LAaw—Appeal—Review. Where, ina 
criminal case, no exceptions were taken except to the 
instructions, aud they fully instructed the jury as to 
the offense, the verdict wil! be sustained. — Stricklin v. 
Commonwealth, Ky. Ct. App., Jan. 24, 1889; 10 8. W. Rep. 
465. 
33. CRIMINAL LAW—Control of Jury — Constitutional 
Law. Acts Tenn. 1887, ch. 158, providing for separa- 
tion of the jury in certain cases, is an unconstitutional 
delegation of the legislative power to suspend the gen- 
eral iaw, which requires juries to be kept together in 
felony cases. — King v. State, 8. C. Tenn., Feb. 9, 1889; 1u 
8. W. Rep. 509. 

34. Customs DuTIES—Forfeiture. When property 
afloat is feloniously taken from the owner and is then 
brought ashore and seized by the officers of customs, it 
will not be forfeited as against the true owner. — United 
States v. 280 Bags of Kainit, U. 8. D. C. (S. Car.), Jan. 24, 
1889; 37 Fed, Rep. 326. 

35. DEED — Acknowledgment — Signature of Notary. 
Acknowledgment of deed taken by notary public 
but not sigued by him is insufficient to make the record 
of the deed evidence undue of its execution under Rev. 
St. Lil. 1874, ch. 30, § 26.—Clark v. Wilson, 8. C. Ill., Jan. 25. 
1889; 19 N. E. Rep. 860. 

36. DEKD—Constructions — Reservations. In an 
action to recover lands conveyed by acertain deed: 
Heid, that references in the deed to former conveyances 
was sufficiently specific to exclude fromthe grant the 
portions referred to — Midyett v. Wharton, 8. C. N. Car., 
Feb. 18, 1889; 8 8. E. Rep. 778. 

37. DEMURRAGE—LiuabDility of Freighter. On a suit 
for demurrage, a freighter who undertakes to load a 
vessel is bound to reasonable dilligence in loading. — 
Melloy v. Lehigh Coal Co., U. 8. D.C. (N. Y.), Dec. 26, 1888; 
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38. DiscovERY—Constitutional Law—Trial by Jury.— 
Code Ala. 1886, § 3545, authorizing a creditor who has 
no lien or judgment to file a bill in chancery for the dis- 
covery of ussets of the debtor liable tothe payment of 
his debts, does not violate Const. Ala. art. 1, § 12, preserv- 
ing the right of trial by jury.— Montgomery § F. Ry. Co. 
v. McKenzie, 8. C. Ala., Jan. 9, 1889; 5 South. Rep. 322. 

39. DowER—Allotment — Evidence. In an action 
for dower: Held, that evidence of certain statements 
made by the widow that she had no interestin the 
land was not sufficient to estop her from claiming 
dower.—Davis v. Cornelius, Ky. Ct. App., Feb. 5, 1889; 10 
8. W Rep. 471. 

40. ELECTIONS AND VOTERS—Ballot. Hill’s Code § 
2507, has shifted the duty of selecting suitable ballot 
puper from the individual voter to the secretary of 
State.—State v. Wolf, 8. C. Oreg., Dec. 5, 1888; 20 Pac. Rep. 
316. 

41. ELECTIONS AND VOTERS— Contest — Rejection of 
Votes. A vote must be presumed to be legal, until 
the contrary is shown. — Moss v. Patterson, 8. C. Kan., 
Jan. 5, 1889; 20 Pac. Rep. 454. 

42. EMINENT DoMaIN—Payments into Court—Confilict- 
ing Claims. A railroad company which has insti- 
tuted condemnation pro: eedings aguinst three persons 
to take lund, and paid the money therefor into court, 
is not estopped from disputing,in a collateral action, 
the title of one of such persc ns.—Zly v. Norfolk South R. 
Co., 8. C. N. Car., Feb. 18, 188); 88. E. Rep. 779. 

43, Equiry—Fraudulent Conveyance—P,.rties. In 
an action to huve a fraudulent grantee declared a 
trustee for complainants, the fraudulent grantor is a 
necessary party defendant.—Hays v. Humphreys, U. 8. C. 
OC. (Mo.), Jan. 14, 1889; 37 Fed. Rep. 283. 




















44. Equiry—Jurisdiction — Adequate Remedy at Law. 
Acomplaintin an action on a judgment which 
seeks only a money judgment does not state an action 
cognizable in equity though it aileged that defendant 
was estopped to plead a discharge in bankruptcy. — 
Wakelee v. Davis, U. 8. 0. C. (N. Y.), Jan. 21, 1889; 37 Fed. 
Rep. 280. 

45. Equiry— Lien—Parties. Land subject to the 
charge of an annuity was sold to AbyC. In an action 
to enforce the lien of the annuity against the land C is 
not a necessary party to the suit.— Major v. Ficklin, Va. 
Ct. App., Feb. 7, 1889; 8 8. E. Rep. 715. 

46. EQuity—Rescission — Fraud. The court will 
not decree a rescission of a fully executed contract 
for fraud, where the evidence is vague and unsatis- 
factory. Itis not sufficient that the grantor made a 
bad bargain. — Kern v. Middleton, 8. C. Penn., Feb. 4, 
1889; 16 Atl. Rep. 640. 

47. EQUITY PLEADINGS—Supplemental Answer—Leave 
to File. Leave to file a supplemental answer should 
be granted where the defense proposed to be set up is 
an agreement by which defendant would be discharged 
from liability. — Thames v. Ins. Co. v. Cont. Ins. Co., U. 8. 
C. C. (N. Y.), Jan. 30, 1889; 37 Fed. Rep. 286. 

48. ESTATES—Nature of Estate— Title by Purchase.—— 
A wife, who by marriage contract, isto have a life- 
estate, from the death of her husband,ina tract of 
land, with a dwelling- house thereon, is not entitled, on 
aloss occurring after his death, to the proceeds of a 
fire policy on the house, issued to the husband, and to 
be void “in case any change shail take place in title, 
except by succession by reason of the death of the 
assured.” — Quarles v. Clayton, 8.C. Tenn., Feb. 12, 1889; 
10 8. W. Rep. 505. 

49, EVIDENCE—Proof of Handwriting. The value 
to be given to the opinion of a witness as to authorship 
of handwriting is to be determined by the circum- 
stances under which he has acquired his knowledge of 
it.— United States v. Gleason, U. 8. D. C. (8. Car.), Jan. 15, 
1889 ; 37 Fed. Rep. 331. 

50. EXECUTION—Levy—Claim by Wife. Were the 
property is seized under process against the husband 
which the wife claims by conveyance from him, she 
cannut defend on such title in a trial at law of the right 
of property. — Bushv. Henry, 8. OC. Ala., Feb. 6, 1889; 5 
South. Rep. 321. 

51. EXECUTION—Property Subject to—Judgments._—— 
Under Code Civil Proc. Cal. § 542, subd. 5, and § 668, pro- 
viding that property incapable of manual delivery may 
be taken on execution the same as upon writs of at- 
tachment, a judgment cannot be levied on as a debt and 
sold under execution. — Latham v. Blake, 8. C. Cal., Dec. 
29, 1888 ; 20 Pac. Rep. 417. 

52. EXECUTORS AND ADMINISTRATORS — Accounting — 
Limitations of Actions. There being no statutory 
limitation of the time within which an administrator 
may be cited to an account of his trnst,the lapse of 
more than sixteen years since the appointment of an 
administrator c. ¢. a., will not bara motion for an ac- 
count by the legatees. — Main v. Browne, 8. C. Tex., Jan. 
22, 1889; 10S. W. Rep. 571. 

53. EXECUTORS AND ADMINISTRATORS— Action—Plead- 
ing. Necessary averments in complaint in action 
by administrator de bonis non against the estate of 
deceased administrator, to recover a sum collected by 
defendant’s intestate, as such administrator. — Donald- 
son v. Lucas, 8. C. Ind., Jan. 29, 1889; 19 N. E. Rep. 758. 

54. EXECUTORS AND ADMINISTRATORS — Payment of 
Legacy—Right of Action. When an executor pays 
over a pecuniary legacy given for life, with remainder 
over, his assent extends as well to the remainder as to 
the life estate, and he cannot bring an action for its 
recovery.— McCoy v. Guirkin, 8. C. N. Car., Feb. 18, 1889; 8 
8. E. Rep. 776. 

55. EXECUTORS AND ADMINISTRATORS — Sale of De- 
cedent’s Land—Application. Under Code Ala. 1886, § 
2106, an application by an administrator to sell lands of 
his decedent which averred that L and N claim to be the 






































330 THE CENTRAL LAW JOURNAL. 


No. 14 








lawful heirs of said decedent and that they are the only 
heirs to the best of his belief is prima fqcie evidence suf- 
ficient as to names of the heirs.— Townsend v. Steele, 8. C. 
Ala., Feb. 5, 1889; 5 South. Rep. 351. 

56. EXECUTORS AND ADMINISTRATORS — Sale of Deced- 
ent’s Land— Delivery of Deed. An administrator 
having sold real estate belonging to the estate, said 
sale having been confirmed, and a deed executed, and 
left in the hands of an ex-probate judge, the purchaser 
at said sale, was entitled to the deed on the payment of 
the purchase money. — Cockins v. McCurdy, 8. C. Kan., 
Feb. 9, 1889; 20 Pac. Rep. 470. 

57. FEDERAL JURISDICTION— Appearance—W aiver.— 
The privilege which act Cong. March 3, 1887, § 1, accords 
to a defendant, that he shall be sued only inthe dis- 
trict of which he is an inhabitant, is waived by answer- 
ing to the merits.— Morris v. Atlas Co., U. 8. C. C. (N. Y.), 
Jan. 29, 1889; 37 Fed. Rep. 279. 

58. FENCES—In Common. Where two owners of 
adjoining farms have the same inclosed by uniting the 

tside line f , and there is no partition fence be- 
tween their farms, their farms, inlaw, are fenced in 
common. — Markinv. Priddy, 8. C. Kan. Feb. 9, 1889; 20 
Pac. Rep. 474. 

59. FrauDs — Statute of — Agreement to Pay Debt of 
Another. Where the defendant obtained the use 
of property by an agreement to pay a balance unpaid 
by its lessor, the contract is not a guaranty within the 
statute of frauds,— Humphreys v. St. L. etc. R. R. Co., U. 8. 
C. OC. (N. Y.), Jan. 24, 1889; 37 Fed. Rep. 307. 

60. HABEAS CorPUS — Hearing and Determination.— 
Where a defendant entered a plea of guilty to an in- 
dictment, and the court assessed his punishment, but 
on the next day caused the indictment quashed, and 
the cause held for the action of the grand jury, no in- 
quiry can be had under the writ of habeas corpus, as to 
whether or not the court erred in its action. — Inre 
Barnett, 8. C. Ark., Feb. 9, 1889; 108. W. Rep. 492. 

61. HOMESTEAD—Application. Under Code Ga. § 
2003, a petition by widow and minor children to havea 
homestead set off in property left by the husband need 
not state that there are debts against the husband. — 
Deyton v. Bell, S.C. Ga., Jan. 21, 1889; 8 8. E. Rep. 620. 

62. HUSBAND AND WIFE — Community Property — 
Prize in Lottery. Money received as a prize on a 
lottery ticket purchased with the separate money of 
the wife is community property; Rev. St. Tex. art. 2862, 
providing that property acquired by wife during mar 
riage, except that acquired by gift, devise, or descent, 
shall be deemed the common property of both.— Dizon 
v. Sanderson, 8. ©. Tex., Dec. 21, 1888; 10 8. W. Rep. 535. 

63. HUSBAND AND WIFE — Conveyances Between — 
Community Property. A voluntary conveyance by 
a husband to his wife of community property vests the 
property in the wife separately .— Lewis v. Simon, 8. C. 
Tex., Jan. 22, 1889; 10 8. W. Rep. 554. 

‘64. HURBAND AND WIFE—Separate Estate—Parties.— 
Under Code Ala., 1886, §§ 2341-2351, the husband is not a 
necessary party to a bill to foreclose a vendor’s lien on 
iand sold to a married woman as her statutory separate 
estate. — Ramage v. Towles, 8. C. Ala., Jan. 31, 1889; 5 
South. Rep. 342. 

65. HUSBAND AND WIFB — Wife’s Separate Estate — 
Right to Devise. Where a husband and wife occupy 
apiece of land as their homestead, she owning the 
same,-she can, by will, devise a one-half interest in the 
land to a third person, who, after her death, can take the 
interest attempted to be devised. — Vining v. Willis, 8. C. 
Kan., Jan., 5, 1889; 20 Pac. Rep. 232. 

66. INFaNncy—Action by Minor—Affidavit by Guardian. 
The father of a minor, who is his next friend in an 
action, can, as his natural guardian, make an affidavit 
in replevin for his son.— Wilson v. Me- Ne-Chas,8.C. Kan., 
Feb. 9, 1889; 20 Pac. Rep. 468. 

67. INJUNCTION— Certificate of Indebtedness—Parties. 
——Where an action is brought to compel the auditor 
to issue two certificates of indebtedness, one to plaint- 
iff and one to L, and Lis made a party defendant, but 
































no service is made, and no appearance is entered, by 
him: Held, that the court has no authority to render a 
final judgment in the action until Lis properly sum- 
moned or enters an appearance in said action. — Mc- 
Carthy v. Marsh, 8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 474. 

68. INJUNCTION — Interference with Vested Rights — 
Dismissal. The complainant was the owner of the 
right to sell cigars in a hotel, and the defendant, having 
rented space in the hotel office, had subleased to F al- 
lowing him the privilege of selling cigars, etc.: Held, 
that an interlocutory injunction restraining the de- 
fendant from interfering with the easement of the 
complainant was properly dissolved, on the answer of 
the defendant that he had no interestin the business 
of F. — Clay v. Powell,8. C. Ala., Jan. 16, 1889; 5 South. 
Rep. 330. 

69. JUDGMENT—Collateral Attack — Revival of Action. 
—-Though more than the three regular terms of court 
allowed by law for the revival of causes against the 
personal representatives of deceased defendants elapse 
after the suggestion of the death of a defendant,a 
judgment rendered against his executor is not there- 
fore void, so as to be liable to collateral attack. — Post- 
lethwaite v. Ghiselin, 8.C. Mo., Feb. 4, 1889; 108. W. Rep. 
482. 

70. JUDGMENT—Setting Aside Default —New Trial. 
Where the counsel for defendant was compelled to 
leave the city on the day of the trial, and gave his an- 
swer to an attorney,to file and the latter was sick 
during the week when the case was heard, a judgment 
by default against defendant was properly set aside, 
and a new trial granted.— Reinke v. Morse, Ky. Ct. App., 
Jan. 31, 1889; 108. W. Rep. 468. 

71. JUDGMENT—Vacating — Discretion of Court. 
Where, owing to a misunderstanding between a de- 
fendant and her attorney, the real defense is not inter- 
posed, and she does not discover the fact until after 
judgment has been rendered against her, it is no abuse 
of discretion to set aside the judgment. — Dixon v. Lyne, 
Ky. Ct. App., Jan. 31, 1889; 10S. W. Rep. 469. 

72. JuRY—Province of Court and Jury. A new trial 
will always be granted where the judge interferes with 
the lawful province of the jury to the prejudice of the 
party complaining. — Heithecker v. Fitzhugh, 8. C. Kan., 
Feb. 9, 1889; 20 Pac. Rep. 465. 

73. LANDLORD AND TENANT — Enforcement of Lien— 
Demand of Rent. Under Code Ala. 1876, § 3472, an 
affidavit which fails to aver demand of the rent is 
fatally defective in an action to enforce a lien for rent. 
— Robinson v. Halt, 8. C. Ala., Feb. 5, 1889; 5 South. Rep. 
350. 

74. LANDLORD AND TENANr— Unlawful Detainer. 
In an action for unlawful detainer, the landlord may 
show that a subsequent lease by him to athird party 
under which the tenant claims is void for fraud.— Dick- 
son v. Lehnen. U. 8. C. C. (Mo.), Jan. 30, 1889; 37 Fed. Rep. 
319. 

75. LIMITATION OF ACTIONS—Ad verse Possession. 
One who holds land under a tenant for life acquires no 
title by prescription as against those entitled in re- 
mainder, if they bring suit within seven years after the 
death of the tenant for life.— Bagley v. Kennedy, 8. C. Ga., 
Feb. 11, 1889; 88. E. Rep. 742. 

76. LIMITATION OF ACTIONS — Running of the Statute. 
Land was conveyed to a husband in trust for his 
wife for life, with remainder to her children, which the 
husband and wife conveyed in fee to defendant’s grant- 
ors: Held, that the grantors took but alife-estate and the 
statute of limitations did not begin to run against the 
children until the death of the wife.— Gudgeli v. Tydings, 
Ky. Ct. App., Jan. 22, 1889; 108. W. Rep. 466. y 

77. LIBEL AND SLANDER — Libel Per Se — Imputing 
Crime. Under Code Ala. § 2726, and § 3795, a publica- 
tion stating that C, a shipping clerk, collected a bill due 
his employer, and secreted it till he was discovered, is a 
libel per se.— Iron Age Pub. Co. v. Crudup, 8. C. Ala., Jan. 
16, 1889; 5 South. Rep. 332. 

78. ManDAMUS— Against State Auditor — Issue of Cer 
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tificate of Indebtedness. A peremptory writ of 
mandamus will not issue against the auditor of State to 
compe! him to issue a certificate of indebtedness, under 
the provisions of ch. 180, Sess. Laws 1887, where it is 
shown that one M caims an interest in said certificate 
adverse to that of the plaintiff.— Livingston v. McUarthy, 
8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 480. 

79. MANDAMUS—To County Judge—Issuance of Liquor 
License. Under Gen. St. Ky. ch. 106, art 4,§ 1, pro- 
viding that the privilege to sell spirituous liquors shall 
not be implied in a license to keep a tavern, unless the 
county court, “shall deem it expedient so to do,” man- 
damus, will not lie to compel a county judge to grant a 
license to sell liquor.—Heblick v, Judge of Hancock County 
Court, Ky. Ct. App., Feb. 14, 1839; 10 8. W. Rep. 465. 

80. MARINE INSURANCE—Total Loss—Sale. In an 
action on a policy of insurance for loss of ship which 
was stranded and sold: Held, under facts that the 
master was justified in making the sale and the insurer 
is liable for a total loss, though the vessel was after- 
wards saved. — Haliv. O:ean Ins. Co., U. 8.0. C. (Me.), 
Jan. 12, 1889; 87 Fed. Rep. 371. 

81. MARITIME LIENS—Wages. The lien of seamen 
for wages takes priority over claims of the United 
States for penalties incurred by the vessel to carry suf- 
ficient life preservers as required by statute. — The Jen- 
nie Hays, U. 8. D. C. (Iowa), Jan. 18, 1889; 37 Fed. Rep. 373. 

82. MECHANIC’S LIENS—Personal Liability—Misjoinder 
of Causes. Under the California practice, in an 
action to foreclose a material-man’s lien against the 
owner of the structure in which the material was used, 
there is no misjoinder of causes because a personal 
liability is also sought to be enforced against the con- 
tractor to whom the material was furnished. — Giant 
Powder Co. vi Flume Co., 8. C. Cal., Jan. 29, 1889; 20 Pac. 
Rep. 419. 

83. MORTGAGES—Foreclosure — Estoppel A de- 
fendant toa bill to foreclose a mortgage containing 
covenants of sezin and specific warranty cannot set up 
a prior and paramount equitable title in himself. — Mc- 
Nanneess v. Paxson, U. 8. C. C. (Mo.), Jan. 14, 1889; 37 Fed. 
Rep. 296. 

84. NEGLIGENCE — Collision. —— Held, under facts 
that the collision was caused by the negligence of the 
defendant boat and was liable for the damages done. — 
Cali v. The Schlaefer,U.8. D. CO. (N. Y.), Jan. 7, 1889; 37 
Fed. Rep. 382. 

8 NEGLIGENCE—Overfiowing Lands— Evidence. 
In an action for negligently causing an overfiow of 
plaintiff's lands, by means of which sand was deposited 
thereon, evidence of the cost of removing sandis ad- 
missible.— Trinity ¢ S. Ry. v. Schofield, 8. C. Tex., Jan. 
22, 1889; 10S. W. Rep. 575. 

86. NEGLIGENCE — Pleading — Knowledge of Defect. 
——-Complaint in action for negligence and consequent 
injury on account of unsafe bridge must allege that 
deceased did not know the unsafe condition of the 
bridge. — Louisville N. A. ¢ C. Ry. v. Sanford, 8. C. Ind. , 
Jan. 89, 1889; 19 N. E. Rep. 770. 

87. NEGLIGENCE—Towage. In an action to recover 
value of a barge which was sunk, although the tow- 
boat was not negligent it can only recover the reason- 
able value of towage to the place where the sinking 
occurred and not the contract price. — McCormick v. 
Jarrett U. 8. D. C. (Mo.), Jan. 15, 1889; 87 Fed. Rep. 380. 

88. NEGOTIABLE INSTRUMENTS — Suit Against Indorser 
—Judgment Against Maker. After the holder of a 
note has assigned all his interest in a judgment re- 
covered thereon against the maker, he cannot sue the 
indorser.—Moorman v. Wood, 8. C. Ind., Jan. 29, 1889; 19 
N. E. Rep. 739. 

89. NoTicE—Recording. One who purchases with- 
out notice of any prior conveyance obtains a good title 
though the prior conveyance was subsequently re- 
corded.— Tabor v. Sullivan, 8. O. Colo., Jan. 10, 1889; 20 
Pac. Rep. 437. © 

90, NUISANCE—Abatement— Compensaticn. The 
title to lands taken by the city of Boston under act 



































Mass. June 1,!1867, vests in the city though no compen- 
sation has ever been made to,the owner.— Sweet v. Reckel, 
U. 8. OC. O. (Mass.), Jan. 26, 1889; 87 Fed. Rep. 328; 

91. PATENTS—Injunction. Equity has no jurisdic- 
tion to enjoin the infringementjof/an invention before 
a patent has been issued, notwithstanding an applica- 
tion for the same has been made and,is still pending in 
the patent office. — Rein v. Clayton,.U. 8._C. O. (Mich.), 
Jan. 12, 1889; 37 Fed. Rep. 354. 

92. PATENTS—Validity A mistatement of citizen - 
ship innocently made in an application for letters 
patent does not invalidate them. — Tonduer v. Chambers, 
U. 8. C. C. (Penn.), Jan. 10, 1889; 87 Fed. Rep. 333. 

93. PARTIES — Admission on application. Under 
Code Civil Proc. N. Y, § 452, a subsequent purchaser and 
his grantees of land against which is sought to 
specifically enforced an alleged agreement by the 
former owner to execute a mortgage thereon are prop- 
erly let in as defendants. — Ladd v. Stevenson, N.Y. Ct. 
App., Jan. 29, 1889; 19 N. E. Rep. 842. 

94. PARTNERSHIP—Construction of Agreement.—— — In 
a suit to recover balance on partnership account: Held, 
that the articles of partnership were not open to the 
construction that defendant’s skill was put in against 
complainants’ capital so as to relieve him from Hability 
to complainant for half the loss. — Hellebush v. Coughlin, 
U. 8. C. C. (Ohio), Jan. 26, 1889; 37 Fed. Rep. 294. 

95. PARTNERSHIP—Contract—Construction. Con- 

truction of an agreement as to whether it constituted 
a partnership between the parties or simply an agree- 
ment by one of the prrties to indemnify the others 
against loss. — Klosterman v. Hayes,S8. 0. Oreg., Jan. 29, 
1889; 20 Pac. Rep. 426. 

96. PENSION—False Affidavit. Rev. St. U. S. § 5479, 
applies to the offense of using a genuine but false instru - 
ment knowing it to be false with intent to defraud the 
government.— United States v. Gowdy, U.S. D. O. (8. Car.), 
Jan. 12, 1889; 37 Fed. Rep. 332. 

97, PHYSICIANS AND SURGEONS— License Suit for Fees. 
A physician not having the necessary license to 
practice cannot * recover for professional services 
rendered. — Puckett v. Alexander,8.C. 8. Oar., Feb: 18, 
1889 ; 8 8. E. Rep. 767. 

98. PLEADING—Negligence— Waiver by Answer. 
Where a petition in an action against a railroad fails to 
state whether the deceased was a passenger at the time 
of the injury, the defect is waived if defendant by its 
answer puts that question directiy in issue: — Wagner v. 
Mo. Pac. R. Co., 8. C. Mo.,' Feb. 4, 1889; 108, W. Rep. 486. 

99. PRINCIPAL AND SURETY— Release of Surety.—— A 
promise by a payee to a surety to look alone’ to the 
principal for payment does notrelease the surety. — 
Auchampaugh v. Schmidt, 8. C. Iowa, Jan. 24,1889; 41 N. 
W. Rep. 472. 

100. PUBLIC Lanps — Homestead Entry_— Power to 
Mortgage. Section 4, ot the act of co: granting 
homesteads to actual settlers'on public lands’ (Rev. St. 
U. 8S. § 2296,) does not prevent the settler from making a 
valid mortgage upon the land after receiving his cer- 
tificate of entry, but before he receives a patent — Bog. 
gan v. Reid, 8.C. Wash. Ter., Javi. 29, 1889; 20 Pac. Rep. 
425. 

101. QUIETING TITLE— Possession. In an detion to 
quiet title to land, an issue as to plaintiff's’ posse’sion 
of the land at the commencement of tiie’ action is fm- 
material. — Pearson v. Creed, 8: C. Cali, Jaw. 25, 1688; 20 
Pac. Rep. 301. 

102. QUO WAREANTO—Costs. ——— In gts warraiito pro- 
ceedings to try title to office, tie rélator havitig’ been 
the successful party in an election contest suit Between 
the same parties, is entitled to a judguient for costs. — 
Moss v. Patterson, 8. 0. Kan., Feb: 9 1689; 20 Pac: Rep: 467. 

103. RaILROAD COMPANIES—Defective Platform = Evi- 
dence.—— In an action for persdnal injuries, where it 
appears that plaintiff, a boy of fourteen was sdiit to 
the depot with a'’passenger, and while thers; BY réason 
of the'defective condition of the platform 
evidence that he had been in the’ habit of jumplig on 
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the cars when they stopped, is inadmissible.— Louisville 
¢ N. R. Co. v. Berry, Ky. Ct. App., Feb. 7, 1889; 8 S. E. 
Rep. 472. 

104. RAILROAD COMPANIES—Municipal Aid— Excessive 
Issue of Bonds. Where a county’s issue of bonds to 
a railroad is in excess of its constitution limit of indebt- 
edness, equity has no power to scale down the issue to 
the limit. — Hedges v. Dixon County, U.8.C.C. (Neb.), 
Jan. 1889; 37 Fed. Rep. 304. 

105. RECEIVERS—Appointment on Pleading. A re- 
ceiver will not be appointed on the coming in of the 
answer when such appointment is the principal ques- 
tion in the case but action will be deferred to the hear- 
ing. — Union Ins. Co., v. Union Plaster Co.,U.8.C.C. 
(Mich.), Jan. 29, 1889; 37 Fed. Rep. 286. 

106. REPLEVIN—Redelivery Bond — Defenses. In 
an action against the sureties on the redelivery bond in 
replevin: Held, that no defense can be set up which 
could with reasonable diligence have been set up or 
interposed in the replevin action. — Boyd v. Huffaker, 8. 
C. Kan., Feb. 9, 1889; 20 Pac. Rep. 459. 

107. SHERIFFS AND CONSTABLES—False R: turns — Lia- 
bility. An officer returned a writ “not served:” 
Heid, that evidence showed the return to be true and 
the officer was not liable for making a false return. — 
Lawrence v. Buxton, 8. C. N. Car., Feb. 18, 1889; 8S. E. Rep. 
774. 

108. SHIPPING—Carriage of Goods. Clause in bill 
of lading “vessel not accountable forthe number of 
pieces or weight” does not absolve the carrier from 
making delivery of all the iron he received. — Easton v. 
Newmark, U. 8. 0. C. (N. Y.), Oct. 3, 1888; 37 Fed. Rep. 375. 

109. STATE OFFICERS—Secretary of State— Compensa- 
tion on Board of Equalization. The secret'ry of 
State of Mo.,is entitled to receive the compensation 
provided by law for services as a member of the board 
of equalization. — State ex rel. McGrath v. Walker, 8. C. 
Mo., Feb. 4, 1889; 10 8. W. Rep. 473. 

110. TAXaTION — Recovery of Taxes — Liability of 
County. When a county places in the hands of the 
person by law authorized to collect and receive taxes 
process directing him to collect and receive taxes for it, 
a collection made by such personis received by the 
county. — Galveston Co. v. Galveston Gas Co., 8. C. Tex., 
Jan, 25, 1889; 10 8. W. Rep. 583. 

111. TAXATION—Taxable Property — Wharf Privileges. 
—— Under Gen. Laws, Tex. 1874, p. 214, requiring that 
“wharf privileges,” as well as wharves, shall be taxed, 
such privileges are to be taxed asathing separate and 
distinct from the real and persona! property with which 
the business of a wharfinger is conducted. — Galreston 
County v. Galveston Wharf Co., 8. C. Tex., Jan. 23, 1889; 10 
8. W, Rep. 587. 

112. TAaXaTION—Void Tax—Remedy by Injunction.—— 
Where property has been levied on to enforce payment 
of a void tax, injunction is the proper remedy. — St. 
Louis, etc. R. Co. v. Epperson, 8.C. Mo., Feb. 4, 1889; 10 8. 
W. Rep. 478. 

113. TELEPHONE COMPANIES — Charges. A tele- 
phone company doing only atoll business is included 
in statutes of Ind. 1885, regulating charges of-telephone 
companies doing a general business. — Central Tel. Co. 
v. State, 8. C. Ind., Jan. 22, 1889; 19 N. E. Rep. 605. 

114, TRADE-MARKS. The fact that the owner of 
the trade-mark allows boxes to be labelled with the 
names of dealers to whom the cigars are sold, does not 
nmount to a deception so as to invalidate the trade- 
mark.—Lichtenstein v. Goldsmith, U. 8. C. C. (Mass.), Jan. 
23, 1889; 87 Fed. Rep. 359. 

115, TRADE-MARKS — Dishonest Competition in Trade. 
A person has no right to use so much of bis rival’s 

name or trade-mark as will enable any dishonest 

trader into whose hands his goods may come to sell 
them as the good of his rival. — Brown Chemical Co. v. 
Stearns, U. 8. C. C. (Mich.), Jan. 7, 1889; 37 Fed. Rep. 360. 
116. TRESPASS—Damages— Speculative. Damages 

_ for injury to one’s farming operations, by seizing and 
carrying away his stock used in farming, are too re- 






































mote and speculative to be recovered in trespass. — 
Nelms v. Hill, 8. C. Ala., Jan. 31, 1889; 5 South. Rep. 344. 

117. TRESPASS—To Realty—Measure of Damages. 
When one occupies the land of another by mistake, the 
measure of damages is whatthe owner could have 
leased it for had the other not occupied it. — Galveston 
Wharf Co. v. Gulf Ry. Co., 8. C. Tex., Jan. 18, 1889; 10 8. 
W. Rep. 537. 

118. TRESPASS TO TRY TITLE — Evidence — Certified 
Copies — Absence of Original. In trespass to try 
title: Held, that a certified copy of a recorded patent, 
offered by plaintiff to show title in himself, there being 
no evidence of such common source, was not admis- 
sible, over defendant’s objection, without accounting 
for the absence of the original, as provided by Rev. St. 
art. 2257. — Rio Grande ¢ E. P. R. Co. v. Milmo Nat. Bank, 
8. C. Tex., Jan. 22, 1889; 10 8. W. Rep. 563. 

119. TRESPASS TO TRY TITLE — Improvements — Evi- 
dence of Good Faith. In ejectment, upon the issue 
of improvements made in good faith, it was not error to 
permit defendants to show that they were ignorant of 
plaintiff's existence, and of her claim to the land.—Polk 
v. Chison, 8. C. Tex., Jan. 22, 1889; 108. W. Rep. 581. 

120. TRIAL—Calling Defendant and Counsel. It is 
optional with the court to have the defendant or his 
counsel called, and the failure of the record to show a 
formal callis a defect of form, and not of substance, 
and is cured after final judgment by Code, § 2835.—Home 
Co. v. Caldwell, 8. C. Ala., Jan. 22, 1889; 5 South. Rep. 338. 

121. TRIAL—Reception of Evidence—Use of Deposition. 
Under Rev. St. Tex. art. 2233, providing that when 
cross-interrogatories have béen filed and answered 
either party has the right to use the depositions on the 
trial, party who has not filed cross-interrogatories 
cannot use depositions taken by his adversary over the 
latter’s objection. — San Antonio R. Co. v. Harrison, 8. C. 
Tex., Jan. 22 1889; 10S. W. Rep. 556. 

122. TRIAL— Reception of Improper Evidence—Exclu- 
sion. Where illegal evidence is admitted over de- 
fendant’s objection, and is subsequently expressly 
excluded at plaintiff's request, defendant has no ground 
for complaint.— Durrant v. Lexington Co.,8.C. Mo., Feb. 
4, 1889; 10S. W. Rep. 484. 

123. TURNPIKES—Defective Roads— Evidence. In 
an action for injuries to plaintiff on account of balking 
of his horse while driving on the turnpike, evidence of 
the viciousness of the horse before and after the acci- 
dent is admissible.— Lebanon Turnpike Co. v. Hearn, 8.C. 
Tenn., Fe». 8, 1889; 10S. W. Rep. 510. 

124. VENDOR AND VENDEE—Notice of Lien — Innocent 
Purchaser. Where a conveyance recites that certain 
notes are given as a part of the purchase price, a pur- 
chaser ffom the vendee is bound to take notice of the 
facts, and cannot defeat the vendor’s lien on the ground 
that he is an innocent purchaser.— Th v. Shepp 
8. C. Ala., Jan. 22, 1889; 5 South. Rep. 334. 

125. VENUE IN CIVIL CaSES—Action to Restrain Execu- 
tion Sale. Rev. St. Tex. art. 1198, subd. 15, applies to 
suits going to the validity of the judgment, and not to 
suits to prevent the sale of property on which the judg 
ment, however valid, is no lien. — Van Ratcliff v. Call, 8. 
C. Tex., Jan. 22, 1889; 108. W. Rep. 578. 

126. WILLS—Construction—Charge Upon Land. In 
the absence of anything in a will indicating a different 
intention general legacies are not charged upon the 
land included in the residuary devise. — Brill v. Wright, 
N. Y. Ct. App., Jan. 15, 1889; 19 N. E. Rep. 628. 

127. WILLS—Proof in Foreign State—Certified Copy.— 
Where a will is made in another State, and duly proved 
and recorded in such State,a certified copy thereor, 
duly authenticated, is entitled to record in any county 
inthis State where land is situated affected by said 
will.— Gemmell v. Wilson, 8.0. Kan., Feb. 9, 1889; 20 Pac. 
Rep. 458. 

128. WILLS—Revocation—Revival. Under Rev. St. 
Tex. art. 4861: Held, that the cancellation of a will ex- 
pressly revoking all former wills does notrevive a 
*ormer will. — Hawes v. Nicholas, 8. C. Tex., Jan. 22, 1889; 

08. W. Rep. 558. 
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